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House of Representatives

The House was not in session today. Its next meeting will be held on Tuesday, July 10, 2001, at 2 p.m.

The Senate met at 9:00 a.m. and was
called to order by the Honorable E.
BENJAMIN NELSON, a Senator from the
State of Nebraska.

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Almighty God, reign supreme as sov-
ereign Lord in this Chamber today.
Enter the minds and hearts of all the
Senators. May they be given super-
natural insight and wisdom to discern
Your guidance each step of the way
through this crucial day. Break dead-
locks, enable creative compromises,
and inspire a spirit of unity. Overcome
the weariness of the hard work of this
past week. Give these men and women
a second wind to finish the race of com-
pleting the legislative responsibilities
before them.

Where there is nowhere else to turn,
we turn to You. When we fail to work
things out, we must ask You to work
out things. When our burdens make us
downcast, we cast our burdens on You.
If You could create the universe and
uphold it with Your providential care,
You can solve our most complex prob-
lems. We trust You, Father, and place
the challenges of this day in Your
strong capable hands. In Your all pow-
erful name, Amen.

——
PLEDGE OF ALLEGIANCE

The Honorable E. BENJAMIN NELSON
led the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

Senate

FRIDAY, JUNE 29, 2001

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 29, 2001.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable E. BENJAMIN NELSON,
a Senator from the State of Nebraska, to
perform the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. NELSON of Nebraska thereupon
assumed the chair as Acting President
pro tempore.

———

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
——
SCHEDULE

Mr. DASCHLE. Mr. President, today
the Senate will resume consideration
of the Patients’ Bill of Rights. As we
agreed last night, we now will have a
series of rollcall votes, all of which
were on amendments which were of-
fered last night.

Additional amendments with votes
are expected throughout the day. It
would be my expectation to finish the
bill, either today or tomorrow, and

then move to the organizing resolu-
tion.

So as I understand it, under the
unanimous consent agreement, the
first amendment is to be taken up
right now. I yield the floor.

——————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

———

BIPARTISAN PATIENT
PROTECTION ACT

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of S. 1052, which the clerk will report.

The legislative clerk read as follows:

A Dbill (S. 1052) to amend the Public Health
Service Act and the Employee Retirement
Income Security Act of 1974 to protect con-
sumers in managed care plans and other
health coverage.

Pending:

Thompson amendment No. 819, to require
the exhaustion of administrative remedies
before a claimant goes to court.

Warner modified amendment No. 833, to
limit the amount of attorneys’ fees in a
cause of action brought under this Act.

DeWine amendment No. 842, to limit class
actions to a single plan.

Grassley amendment No. 845, to strike pro-
visions relating to customs user fees, and
Medicare payment delay.

Santorum amendment No. 814, to protect
infants who are born alive.

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
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Nickles amendment No. 846, to apply the
bill to plans maintained pursuant to collec-
tive bargaining agreements beginning on the
general effective date.

Brownback amendment No. 847, to prohibit
human germline gene modification.

Ensign amendment No. 849, to provide for
genetic nondiscrimination.

Ensign amendment No. 848, to provide that
health care professionals who provide pro
bono medical services to medically under-
served or indigent individuals are immune
from liability.

AMENDMENT NO. 814

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be 4 minutes of debate prior to
a vote in relation to the Santorum
amendment No. 814.

Who yields time? The Senator from
Pennsylvania.

Mr. SANTORUM. Thank you, Mr.
President.

Mr. KENNEDY. Mr. President, could
we have order. We have a series of
votes now.

The ACTING PRESIDENT pro tem-
pore. The Senate will come to order.

Mr. KENNEDY. We had good debates
on them last evening. They are impor-
tant votes. The Senator is entitled to
be heard, and we want to give all those
who worked on these amendments an
opportunity for Senators to hear them.

The ACTING PRESIDENT pro tem-
pore. The Senate will be in order. The
Senator from Pennsylvania.

Mr. SANTORUM. My amendment is
simple. My amendment says anybody
born alive, any child born alive is enti-
tled to protection under the laws of the
United States of America.

Unfortunately, this amendment is
necessary for two reasons. No. 1, be-
cause of the treatment of children who
are delivered as a result of an abortion
that was botched. We have ample testi-
mony to, unfortunately, show that
children born alive as a result of in-
duced abortions are not cared for and
are discarded, not cared for as appro-
priate to their gestational age. So we
think it is important to make it clear
there is Federal protection; that the
laws of the land apply to even children
who are born as a result of abortion—
born alive.

The second reason is because of our
courts in this country, particularly the
Supreme Court, where two Supreme
Court Justices in the most recent abor-
tion decision, the Nebraska decision,
stated that any procedure that the doc-
tor would permit is OK in this country.
This is just two of the nine. But they
said the Federal Government and our
Constitution does not allow regulation
of any procedure that the doctor be-
lieves is in the best health interests of
the mother. That, to me, leaves open
the possibility, if the doctor decides in
the health interest of a mother that
the best thing is to deliver the baby
alive and then kill the baby, two Jus-
tices on this Court would suggest that
would be OK because we cannot regu-
late any procedure, and they use ‘‘any
procedure,” that the doctor believes is
the best interests of the mother.
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So I think it is important for us to
draw a line at least here. I am hopeful
we will have unanimous support for
this amendment. It is one that seems
obvious on its face, but because of the
courts and because of the practice in
abortion clinics, it is necessary to
make this statement again on the floor
of the Senate.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

Mr. KENNEDY. We yield 2 minutes
to the Senator from California.

Mrs. BOXER. Mr. President, it is nice
to see you in the Chair.

I say to my friend from Pennsyl-
vania, our side has no disagreement
with this whatsoever. Of course, we be-
lieve everyone born should deserve the
protections of this bill. The Senator, in
his amendment, mentions infants who
are born and that they deserve the pro-
tections of this bill. Of course they de-
serve the protections of this bill. Who
could be more vulnerable than a new-
born baby? So, of course, we agree with
that.

But we go further. We believe every-
one deserves the protection of this bill:
babies, infants, children, families, all
the way up until you are fighting for
your life because you may have a
dreaded disease; you may be elderly.
Everyone deserves the HMOs to act in
the right way and to put your vital
signs ahead of their dollar signs. That
is key.

Maybe in the spirit of our Chaplain
who called for unity this morning we
start off this morning together, saying
everyone who is born deserves the pro-
tections of this bill. We all know that,
regardless of what age, we have heard
stories of patients who are really dis-
regarded in the name of the bottom
line.

During times when we see CEOs in
these HMOs drawing down hundreds of
millions of dollars, we see little chil-
dren and elderly people and those in be-
tween denied the needed care, denied
the kinds of prescriptions they need.

We join with an ‘‘aye’ vote on this. I
hope it will, in fact, be unanimous. I
also hope the underlying bill will get a
very strong vote and we will say that
all of our people deserve protection,
from the very tiniest infant to the
most elderly among us.

I urge an ‘‘aye’ vote.

The ACTING PRESIDENT pro tem-
pore. The time on the amendment has
expired. The Senator from Nevada.

Mr. REID. Mr. President, during this
vote, I will be conferring with the man-
ager of the bill on the Republican side
to determine what are the next two
amendments after this series of votes.

I also plead with Members—the first
vote is 15 minutes; the others 10 min-
utes—if everyone will stay where they
are supposed to be, we can speed right
through these votes. Senator DASCHLE
has advised me and everyone here that
we are going to try to maintain as
close to the time for the votes as pos-
sible. So there might be some people
missing votes. Everyone should know
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now that we are not going to keep
these votes open for a long period of
time.

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to
Santorum amendment No. 814. The
yeas and nays have been ordered. The
clerk will call the roll.

The bill clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Alaska (Mr. MURKOWSKI)
and the Senator from New Mexico (Mr.
DOMENICI) are necessarily absent.

The ACTING PRESIDENT pro tem-
pore. Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas 98,
nays 0, as follows:

[Rollcall Vote No. 208 Leg.]

YEAS—98

Akaka Durbin Lugar
Allard Edwards McCain
Allen Ensign McConnell
Baucus Enzi Mikulski
Bayh Feingold Miller
Bennett Feinstein Murray
B@den Fingerald Nelson (FL)
Bingaman Frist Nelson (NE)
Bond Graham Nickles
Boxer Gramm Reed
Breaux Grassley Reid
Brownback Gregg
Bunning Hagel Roberts

X Rockefeller
Burns Harkin Santorum
Byrd Hatch Sarbanes
Campbell Helms Sch -
Cantwell Hollings caumer
Carnahan Hutchinson Sessions
Carper Hutchison She_lby
Chafee Inhofe Sm}th (NH)
Cleland Inouye Smith (OR)
Clinton Jeffords Snowe
Cochran Johnson Specter
Collins Kennedy Stabenow
Conrad Kerry Stevens
Corzine Kohl Thomas
Craig Kyl Thompson
Crapo Landrieu Thurmond
Daschle Leahy Torricelli
Dayton Levin Voinovich
DeWine Lieberman Warner
Dodd Lincoln Wellstone
Dorgan Lott Wyden

NOT VOTING—2

Domenici Murkowski

The amendment (No. 814) was agreed
to.

Mr. KENNEDY. I move to reconsider
the vote, and I move to lay that mo-
tion on the table.

The motion to table was agreed to.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. KENNEDY. Mr. President, we
have a series of votes coming up. We
anticipate eight votes. We are trying to
move the process along.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

AMENDMENT NO. 842

The ACTING PRESIDENT pro tem-

pore. Under previous order, there will
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now be 4 minutes of debate prior to a
vote in relation to the DeWine amend-
ment No. 842.

The Senator from Ohio is recognized.

AMENDMENT NO. 842, AS MODIFIED

Mr. DEWINE. Mr. President, I have a
modification of my amendment at the
desk. I ask unanimous consent that it
be accepted.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Without objection, it is so ordered.

The amendment is so modified.

The amendment (No. 842), as modi-
fied, is as follows:

On page 171, between lines 14 and 15, insert
the following:

SEC. 303. LIMITATION ON CERTAIN CLASS AC-
TION LITIGATION.

(a) ERISA.—Section 502 of the Employee
Retirement Income Security Act of 1974 (29
U.S.C. 1132), as amended by section 302, is
further amended by adding at the end the
following:

“(0) LIMITATION ON CLASS ACTION LITIGA-
TION.—

‘(1) IN GENERAL.—Any claim or cause of ac-
tion that is maintained under this section in
connection with a group health plan, or
health insurance coverage issued in connec-
tion with a group health plan, as a class ac-
tion, derivative action, or as an action on be-
half of any group of 2 or more claimants,
may be maintained only if the class, the de-
rivative claimant, or the group of claimants
is limited to the participants or beneficiaries
of a group health plan established by only 1
plan sponsor. No action maintained by such
class, such derivative claimant, or such
group of claimants may be joined in the
same proceeding with any action maintained
by another class, derivative claimant, or
group of claimants or consolidated for any
purpose with any other proceeding. In this
paragraph, the terms ‘group health plan’ and
‘health insurance coverage’ have the mean-
ings given such terms in section 733.”".

‘“(2) EFFECTIVE DATE.—This subsection
shall apply to all civil actions that are filed
on or after January 1, 2002.”.

The ACTING PRESIDENT pro tem-
pore. The Senator from Ohio is recog-
nized.

Mr. DEWINE. Mr. President, this
amendment is a very simple one. It
limits class actions filed under this bill
to suits filed within one company in-
volving one plan. It is a commonsense
approach. No individual’s rights are in
any way violated. Individuals have the
right to file suits pursuant to this bill.

In addition to that, class actions can
still be filed, but they must be filed
within one company, one plan. What it
basically would prohibit is the big na-
tional class action suits that would
possibly be filed.

We are simply trying to balance the
rights of the individual and the protec-
tion of the patient with the whole
problem of increasing costs.

We believe that the elimination of
these national class action suits will
certainly help to keep the costs down.

Mr. President, I reserve the remain-
der of my time.

The ACTING PRESIDENT pro tem-
pore. The Senator from North Carolina.

Mr. EDWARDS. Mr. President, we ap-
preciate very much the work by the
Senator from Ohio. We appreciate him
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working with us. This is another exam-
ple of what can be accomplished when
we work together. We will be sup-
porting this amendment.

I yield the remainder of my time to
the Senator from North Dakota.

Mr. DORGAN. Mr. President, I rise
only to say that in previous debate, a
story was referenced about a young pa-
tient named Christopher Roe, who
tragically died on his 16th birthday. It
was alleged that this had nothing to do
with the Patients’ Bill of Rights. That,
of course, is not true. Nevada, where
Christopher Roe died, does not have
clinical trial provisions, and this boy
would have clearly benefitted from
such provisions. This would have given
him another chance for survival with
the help of experimental treatments.

When this Patients’ Bill of Rights is
enacted, either Nevada would have to
enact a substantially compliant clin-
ical trial provision or the provisions in
this bill would apply. I don’t want peo-
ple misrepresenting the notion of what
is happening to some of these patients
who deserve and ought to be able to ex-
pect to receive the protections under
this legislation.

Young Christopher Roe died at age 16
because he was required to fight both
cancer and the managed care organiza-
tion at the same time. That is not a
fair fight, and it should not happen in
the future. If we pass this legislation,
it will not happen in the future.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

Mr. DEWINE. Mr. President, I yield
back my time.

Mr. KENNEDY. We yield back our
time.

The ACTING PRESIDENT pro tem-
pore. All time is yielded back.

The question is on agreeing to the
DeWine amendment No. 842.

The yeas and nays have been ordered
and the clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
1cI) and the Senator from Alaska (Mr.
MURKOWSKI) are necessarily absent.

The ACTING PRESIDENT pro tem-
pore. Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas 98,
nays 0, as follows:

[Rollcall Vote No. 209 Leg.]

YEAS—98
Akaka Cleland Frist
Allard Clinton Graham
Allen Cochran Gramm
Baucus Collins Grassley
Bayh Conrad Gregg
Bennett Corzine Hagel
Biden Craig Harkin
Bingaman Crapo Hatch
Bond Daschle Helms
Boxer Dayton Hollings
Breaux DeWine Hutchinson
Brownback Dodd Hutchison
Bunning Dorgan Inhofe
Burns Durbin Inouye
Byrd Edwards Jeffords
Campbell Ensign Johnson
Cantwell Enzi Kennedy
Carnahan Feingold Kerry
Carper Feinstein Kohl
Chafee Fitzgerald Kyl
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Landrieu Nelson (NE) Snowe
Leahy Nickles Specter
Levin Reed Stabenow
Lieberman Reid Stevens
Lincoln Roberts Thomas
Lott Rockefeller Thompson
Lugar Santorum Thurmond
McCain Sarbanes ri i
McConnell Schumer \T/-Zf:::il 31
Mikulski Sessions Warner
Miller Shelby
Murray Smith (NH) Wellstone
Nelson (FL) Smith (OR) Wyden
NOT VOTING—2
Domenici Murkowski

The amendment (No. 842) was agreed
to.

Mr. KENNEDY. I move to reconsider
the vote by which the amendment was
agreed to.

Mr. BROWNBACK. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 845

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be 4 minutes of debate prior to
a vote in relation to the Grassley
amendment numbered 845.

Mr. GRASSLEY. I yield myself 1
minute.

A point was made last night that ex-
tending the user fees in section 502 has
no impact on the U.S. Customs Service
budget. That is baloney. If it has no
impact, why is it in the bill in the first
place? Obviously, it is in the bill be-
cause it has an impact on budget scor-
ing. Once CBO scores these funds
against the Patients’ Bill of Rights,
these funds cannot be used by the U.S.
Customs Service for customs mod-
ernization. These funds then are no
longer available to offset the costs of
customs modernization. We will have
to find funds somewhere else; perhaps
we can get them from the Health, Edu-
cation, Labor, and Pensions Com-
mittee.

The U.S. Customs Service recognizes
this problem: Any scoring which would
limit in any way the ability to fund or
offset customs activity would likely
cause a critical funding shortfall in the
Customs Service.

I think it is very clear.

Mr. KENNEDY. I yield 2 minutes to
the Senator from North Dakota.

Mr. CONRAD. Has all time been
yielded back on the other side?

The ACTING PRESIDENT pro tem-
pore. It has not.

Mr. CONRAD. I rise for the purpose
of bringing a point of order; that point
of order will not be available until
time has been used up on both sides.

Mr. GRASSLEY. I know the chair-
man is going to raise a point of order,
and I want 1 minute to respond to the
point of order.

Mr. KENNEDY. I ask consent that
both sides yield back the time and the
Senator be permitted to make a point
of order and each side have 2 minutes
to explain the point of order and 2 min-
utes to respond to that.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.
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The Senator from North Dakota.

Mr. CONRAD. Mr. President, sections
502 and 503 of the bill help to ensure
that the Social Security surplus is not
affected by the costs associated with
providing expanded patient protection.

The bill extends customs user fees be-
yond 2003. That is all. The bill does not
change the current nature, structure,
or purpose of these fees. Customs oper-
ations will not lose funds as a result of
the extension of these fees. However,
the net effect of accepting the Grassley
amendment would be that over $6 bil-
lion in spending contained in this bill
would not be offset. That is spending
that represents a transfer of funds to
protect the Social Security trust fund.
Deleting that offset would cause the
Health, Education, Labor, and Pen-
sions Committee to exceed its com-
mittee budget allocation.

As a result, at the appropriate time I
will raise the point of order.

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa.

Mr. GRASSLEY. Mr. President, there
will be a point of order made. If a point
of order is made, I am obviously going
to waive it. I make clear my motion to
strike would essentially allow us to re-
place the revenues taken from the Fi-
nance Committee’s jurisdiction with
general funds that are still available in
the off-budget surplus. All Finance
Committee members, Republicans and
Democrats alike, including my re-
spected chairman of the Senate Budget
Committee, a senior member of the
Senate Finance Committee, should be-
ware, a vote against my motion is a
vote for weakening the Finance Com-
mittee’s jurisdiction. If your member-
ship on the Finance Committee means
anything, you need to vote in favor of
my motion to strike.

Mr. CONRAD. Mr. President, this
goes beyond the question of jurisdic-
tion. This is the first test of fiscal dis-
cipline in this Chamber. Do we adhere
to the Budget Act or do we abandon fis-
cal discipline? That is the question on
this vote. Are we going to spend money
that is not offset and thereby violate
the allocation that has been made to
this committee and exceed the alloca-
tion that has been made to this com-
mittee? I hope this body will stick with
fiscal discipline and require we offset
spending that is over and above the al-
location to this committee. Spending,
after all, is actually a transfer of funds
to protect the Social Security trust
fund.

Mr. President, I bring, therefore, a
point of order that the pending amend-
ment violates section 302(f) of the Con-
gressional Budget Act of 1974.

The ACTING PRESIDENT pro tem-
pore. Senator from Iowa.

Mr. GRASSLEY. I move to waive the
point of order under section 904 of the
Budget Act. I ask for the yeas and
nays.

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second?
There is a sufficient second.

The question is on agreeing to the
motion. The clerk will call the roll.
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The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
1cI) and the Senator from Alaska (Mr.
MURKOWSKI) are necessarily absent.

The PRESIDING OFFICER (Ms. LAN-
DRIEU). Are there any other Senators in
the Chamber desiring to vote?

The yeas and nays resulted—yeas 46,
nays 52, as follows:

[Rollcall Vote No. 210 Leg.]

YEAS—46
Allard Fitzgerald Nickles
Allen Frist Roberts
Bennett Gramm Santorum
Bond Grassley Sessions
Brownback Gregg Shelby
Bunning Hagel Smith (NH)
Burns Hatch Smith (OR)
Campbell Helms
Chafee Hutchinson :E;Z:‘ s
Cochran Hutchison Thomas
Collins Inhofe Th
Craig Jeffords ompson
Crapo Kyl Thgrmqnd
DeWine Lott Voinovich
Ensign Lugar Warner
Enzi McConnell

NAYS—52
Akaka Dorgan McCain
Baucus Durbin Mikulski
Bayh Edwards Miller
Biden Feingold Murray
Bingaman Feinstein Nelson (FL)
Boxer Graham Nelson (NE)
Breaux Harkin Reed
Byrd Hollings 5
Cantwell Inouye giﬁ{efeller
Carnahan Johnson Sarbanes
Carper Kennedy
Cleland Kerry Schumer
Clinton Kohl Specter
Conrad Landrieu Stabenow
Corzine Leahy Torricelli
Daschle Levin Wellstone
Dayton Lieberman Wyden
Dodd Lincoln

NOT VOTING—2

Domenici Murkowski

The PRESIDING OFFICER. On this
vote, the yeas are 46, the nays are 52.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.
The point of order is sustained and the
amendment falls.

Mr. KENNEDY. I move to reconsider
the vote.

Mr. NICKLES. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 846

The PRESIDING OFFICER. Under
the previous order, there will now be 4
minutes of debate prior to the vote in
relation to the Nickles amendment No.
846.

The Senator from Oklahoma.

Mr. NICKLES. Madam President, the
amendment we have before us now says
this should apply to all private-sector
plans, including union plans. For the
private-sector plans, the effective date
is October 1, 2002. But for collective
bargaining plans, there is a little sec-
tion on page 174 that says it shall not
apply until the collective bargaining
agreement terminates. In many cases,
collective bargaining agreements do
not terminate for years and years, or
they may be renegotiated.

My point is, we should make these
protections apply, and hope they will
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apply—if they are so positive—to all
Americans, including union members.
Union members should have these pro-
tections.

My colleague from Massachusetts
asked: Was the Senator trying to pun-
ish the unions? I am not trying to pun-
ish anybody. Shouldn’t union members
have the same appeals process?
Shouldn’t they have the same patient
protections we have for all private-sec-
tor plans?

To say we are going to exempt them
for the duration of their collective bar-
gaining agreements I think is a mis-
take, especially when some of these
agreements may not terminate for
years—maybe 10 years or more. We
should make this apply for all plans at
the same time.

Madam President, I yield the remain-
der of my time to the Senator from Ne-
vada.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. ENSIGN. Madam President, this
morning the Senator from North Da-
kota got up and spoke about a young
man by the name of Chris Roe from my
State. He said this young man’s par-
ents would have been covered under
this bill. But according to the Depart-
ment of Labor, the protections in this
bill do not apply to collective bar-
gaining agreements. Because Chris
Roe’s parents were under a collective
bargaining agreement—as a matter of
fact, that collective bargaining agree-
ment does not expire until years from
now—the Roes would not be covered.

Chris Roe is no longer with us, but
people in the future like him should be
able to be covered under the same pa-
tient protections as everybody else
under this bill.

I urge the adoption of this amend-
ment.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Massachusetts.

Mr. KENNEDY. Madam President,
this is language on page 173. It is basi-
cally Dboilerplate language, which
means we have used identical language
in the HIPAA program and also in
OBRA, the pension reform. It is basi-
cally out of respect for contracts. If
you read the language it says ‘‘for
plans beginning on or after October 1.”
“For plans’ refers to insurance. Most
of the insurance, 60 percent of insur-
ance plans start in January; 40 percent
go over until the next year. So this will
apply at the first opportunity when
those plans expire and also when col-
lective bargaining expires.

That is our purpose, to do it in a
timely way. I hope the Nickles amend-
ment will be defeated. I will offer an
amendment that will say irrespective
of collective bargaining, it will have to
be done within 2 years, and rollovers
will not be permitted. That is the best
way to do it. That respects the con-
tracts. It was really done with the sup-
port of the insurance industry. It has
been Dboilerplate language that has
been used in a number of different bills
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as a way of addressing respect for con-
tracts.

I hope the Nickles amendment will
be defeated. We give assurance to the
membership that the follow-on amend-
ment will say that every contract has
to be done within 2 years and that
there is no possibility, even within
that period of time, for a rollover
agreement.

Madam President, I move to table
the Nickles amendment, and I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The question is on agreeing to the
motion. The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
1c1) and the Senator from Alaska (Mr.
MURKOWSKI) are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 54,
nays 44, as follows:

[Rollcall Vote No. 211 Leg.]

YEAS—5H4
Akaka Dodd Lieberman
Baucus Dorgan Lincoln
Bayh Durbin McCain
Biden Edwards Mikulski
Bingaman Feingold Miller
Boxer Feinstein Murray
Breaux Graham Nelson (FL)
Byrd Harkin Nelson (NE)
Cantwell Hollings Reed
Carnahan Inouye Reid
Carper Jeffords Rockefeller
Chafee Johnson Sarbanes
Cleland Kennedy Schumer
Clinton Kerry Specter
Conrad Kohl Stabenow
Corzine Landrieu Torricelli
Daschle Leahy Wellstone
Dayton Levin Wyden
NAYS—44

Allard Fitzgerald Nickles
Allen Frist Roberts
Bennett Gramm Santorum
Bond Grassley Sessions
Brownback Gregg Shelby
Bunning Hagel Smith (NH)
Burns Hatch Smith (OR)
Campbell Helms' Snowe
Cochran Hutchinson Stevens
Collins Hutchison

; Thomas
Craig Inhofe
Crapo Kyl Thompson
DeWine Lott Thurmond
Ensign Lugar Voinovich
Enzi McConnell Warner

NOT VOTING—2

Domenici Murkowski

The motion was agreed to.

Mr. KENNEDY. Madam president, I
move to reconsider the vote.

Mr. BURNS. I move to lay that mo-
tion on the table.

The motion to table was agreed to.

AMENDMENT NO. 847, WITHDRAWN

The PRESIDING OFFICER. Under
the previous order, there will now be 4
minutes of debate in relation to the
Brownback amendment No. 847.

Who yields time?

The Senator from Kansas.

Mr. BROWNBACK. Madam President,
I want to say that I will not be requir-
ing a vote on this amendment. At the
end of a short statement, I will ask
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unanimous consent that the vote be vi-
tiated. I am doing this because a num-
ber of people who looked at this
amendment have said they are very in-
terested, intrigued, and supportive, but
they are not sure about the language. I
think it needs to be tightened up some
and reviewed.

Indeed, the chairman stated to me
his desire to look at this issue in fur-
ther depth later in the year. That is
why I will be pulling this from a vote.
We are talking about prohibiting the
taking of genetic material from out-
side the human species and injecting it
into the human species, to where it can
be passed on to future generations.

I point out to my colleagues that this
is the modern face of eugenics, the de-
sire to create perfect people, as if we
can become a biologically perfectible
artifact. This is a dangerous thing. It is
an ugly thing that has reared its head
in history previously, and its modern
face involves taking genetic material
wherever we can find it and putting it
in. It should be banned. It is currently
allowed. It 1is currently being re-
searched in this country. It should be
stopped.

I look forward to working with the
chairman of the HELP Committee to
see if we can tighten up the language
to address it in the Congress in the
near term before people start actually
doing this. It is completely allowed
now, with no prohibitions. We limit it
more in other species than we do in hu-
mans.

I ask unanimous consent that the
rollcall vote on the Brownback amend-
ment be vitiated and that the amend-
ment be withdrawn.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 849

The PRESIDING OFFICER. Under
the previous order, there will now be 4
minutes of debate in relation to the
Ensign amendment No. 849.

Who yields time? The Senator from
Nevada.

Mr. ENSIGN. Madam President, I am
going to ask unanimous consent in a
moment to temporarily lay this
amendment aside so we can work out
the language. There seems to be sup-
port on both sides of the aisle for this
amendment. There is just slight dis-
agreement on the language.

I ask unanimous consent that my
amendment No. 849 be temporarily laid
aside to recur at the concurrence of the
bill managers.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 848

The PRESIDING OFFICER. Under
the previous order, there will now be 4
minutes of debate on amendment No.
848 by the Senator from Nevada.

Mr. ENSIGN. Madam President, we
can actually have a vote on this
amendment. This amendment is about
protecting health care providers who
voluntarily give of themselves, give of
their services, and this amendment will
protect them from being sued.
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Last night in the debate, the Senator
from North Carolina mentioned the
Volunteer Protection Act of 1997 al-
ready takes care of the health care pro-
viders. In fact, it does not. It defines a
volunteer as ‘‘an individual performing
services for a nonprofit organization or
governmental entity who does not re-
ceive compensation or any other thing
of value in lieu of compensation.”

I was speaking to one of my neigh-
bors. He is a general surgeon. He was
just in an emergency room last week.
He saw a patient who did not have
health insurance, could not afford to
pay, and he voluntarily saw this pa-
tient. I do not think it would be right
for people to volunteer and then be
sued.

My amendment says if, out of the
goodness of your heart, you work at a
clinic, such as Dr. Chanderraj, a friend
of mine who is a cardiologist in Las
Vegas—he takes care of the poor on the
weekends, and yet he has to carry mal-
practice insurance.

Many doctors and health care pro-
viders who volunteer their services for
the poor should be encouraged, not dis-
couraged, to give their services.

I urge the adoption of this amend-
ment. It is the right thing to do, just as
the Good Samaritan Act and the Vol-
unteer Protection Act of 1997 were the
right things to do.

The PRESIDING OFFICER. Time has
expired. Who yields time in opposition?
The Senator from North Carolina.

Mr. EDWARDS. Madam President,
Senator Coverdell offered legislation in
1997, as the Senator referred to, called
the Volunteer Protection Act that does
what this amendment is aimed at. It
provides specific protection for people
who provide volunteer services. Physi-
cians are included in that legislation.

Further, there is a specific provision
in that legislation which provides that
State laws can remain in effect and
States are given wide latitude to opt
out and enact their own legislation on
this issue. There is no such provision in
this amendment.

Legislation, offered by Senator
Coverdell and passed in 1997, covers
this issue. If the Senator wants to at-
tempt to amend that legislation, that
would be the appropriate vehicle, not
this vehicle. This legislation we are de-
bating today is the Bipartisan Patient
Protection Act. It is about HMO ac-
countability and HMO reform. These
issues that are not directly related to
HMO reform and HMO accountability
do not belong on this legislation. For
that reason, we oppose this particular
amendment.

I yield the floor. I yield back the re-
mainder of my time.

The PRESIDING OFFICER. All time
has been yielded back.

Mr. EDWARDS. I move to table the
amendment and ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.
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The question is on agreeing to the
motion. The clerk will call the roll.

The senior assistant bill clerk called
the roll.

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
I1cI) and the Senator from Alaska (Mr.
MURKOWSKI) are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 52,
nays 46, as follows:

[Rollcall Vote No. 212 Leg.]

YEAS—52
Akaka Durbin McCain
Baucus Edwards Mikulski
Bayh Feingold Miller
Biden Feinstein Murray
Bingaman Graham Nelson (FL)
Boxer Harl;in Nelson (NE)
Breaux Hollings Reed
Cantwell Inouye Reid
Carnahan Jeffords Rockefeller
Carper Johnson Sarbanes
Cleland Kennedy
Clinton Kerry Schumer
Conrad Kohl Shelby
Corzine Landrieu Stabenow
Daschle Leahy Torricelli
Dayton Levin Wellstone
Dodd Lieberman Wyden
Dorgan Lincoln
NAYS—46

Allard Enzi Nickles
Allen Fitzgerald Roberts
Bennett Frist Santorum
Bond Gramm Sessions
Browgback Grassley Smith (NH)
Bunning Gregg Smith (OR)
Bynd Haton Snowe
Campbell Helms deoter

. evens
Chafee Hutchinson Thomas
Cochran Hutchison Th
Collins Inhofe ompson
Craig Kyl Thgrmgnd
Crapo Lott Voinovich
DeWine Lugar Warner
Ensign McConnell

NOT VOTING—2

Domenici Murkowski

The motion was agreed to.

Mr. KENNEDY. Mr. President, I
move to reconsider the vote.

Mr. STEVENS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, as a
point of information, we have the
Thompson amendment. It is agreed by
the managers we would have a minute
on either side and then go to a rollcall
vote. We ask our Members to remain in
the Chamber, if they would. We are
prepared.

Mr. GREGG. Madam President, if the
Senator will yield, I would like to also
note after the Thompson amendment it
is expected the order of amendments
will be Senator SMITH of Oregon for 30
minutes, Senator NICKLES for 30 min-
utes, Senator SANTORUM for 40 minutes,
and Senator ALLARD for 30 minutes. We
will enter into a unanimous consent
agreement after the vote, hopefully, to
get that order worked out.

The PRESIDING OFFICER. Who
yields time?

AMENDMENT NO. 819

Mr. KENNEDY. Mr. President, I ask

unanimous consent that on the Thomp-
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son amendment we have 4 minutes
equally divided. I ask unanimous con-
sent it be in order to consider the yeas
and nays for a vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. I ask for the yeas and
nays.

The PRESIDING OFFICER. The
amendment is now pending. Is there a
sufficient second? There appears to be.

The yeas and nays were ordered.

The PRESIDING OFFICER. Who
yields time? The Senator from Ten-
nessee.

AMENDMENT NO. 819, AS MODIFIED

Mr. THOMPSON. I call up amend-
ment No. 819 and I send a modification
to the desk and ask for its immediate
consideration.

The PRESIDING OFFICER.
amendment is so modified.

The amendment (No. 819), as modi-
fied, is as follows:

On page 150, strike line 17 and all that fol-
lows through page 153, line 8, and insert the
following:

““(9) REQUIREMENT OF EXHAUSTION.—

‘“(A) IN GENERAL.—A cause of action may
not be brought under paragraph (1) in con-
nection with any denial of a claim for bene-
fits of any individual until all administra-
tive processes under sections 102 and 103 of
the Bipartisan Patient Protection Act of 2001
(if applicable) have been exhausted.

‘“(B) EXCEPTION FOR NEEDED CARE.—A par-
ticipant or beneficiary may seek relief exclu-
sively in Federal court under subsection
502(a)(1)(B) prior to the exhaustion of admin-
istrative remedies under sections 102, 103, or
104 of the Bipartisan Patient Protection Act
(as required under subparagraph (A)) if it is
demonstrated to the court that the exhaus-
tion of such remedies would cause irrep-
arable harm to the health of the participant
or beneficiary. Notwithstanding the award-
ing of relief under subsection 502(a)(1)(B)
pursuant to this subparagraph, no relief
shall be available as a result of, or arising
under, paragraph (1)(A) or paragraph (10)(B),
with respect to a participant or beneficiary,
unless the requirements of subparagraph (A)
are met.

‘(C) RECEIPT OF BENEFITS DURING APPEALS
PROCESS.—Receipt by the participant or ben-
eficiary of the benefits involved in the claim
for benefits during the pendency of any ad-
ministrative processes referred to in sub-
paragraph (A) or of any action commenced
under this subsection—

‘(i) shall not preclude continuation of all
such administrative processes to their con-
clusion if so moved by any party, and

‘“(ii) shall not preclude any liability under
subsection (a)(1)(C) and this subsection in
connection with such claim.

The court in any action commenced under
this subsection shall take into account any
receipt of benefits during such administra-
tive processes or such action in determining
the amount of the damages awarded.

‘(D) ADMISSIBLE.—ANy determination
made by a reviewer in an administrative pro-
ceeding under section 103 of the Bipartisan
Patient Protection Act of 2001 shall be ad-
missible in any Federal court proceeding and
shall be presented to the trier of fact.

On page 165, strike line 15 and all that fol-
lows through page 168, line 3, and insert the
following:

‘‘(4) REQUIREMENT OF EXHAUSTION.—

‘“(A) IN GENERAL.—Except as provided in
subparagraph (D), a cause of action may not
be brought under paragraph (1) in connection
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with any denial of a claim for benefits of any
individual until all administrative processes
under sections 102, 103, and 104 of the Bipar-
tisan Patient Protection Act of 2001 (if appli-
cable) have been exhausted.

‘(B) LATE MANIFESTATION OF INJURY.—

‘(i) IN GENERAL.—A participant or bene-
ficiary shall not be precluded from pursuing
a review under section 104 of the Bipartisan
Patient Protection Act regarding an injury
that such participant or beneficiary has ex-
perienced if the external review entity first
determines that the injury of such partici-
pant or beneficiary is a late manifestation of
an earlier injury.

‘(i) DEFINITION.—In this subparagraph,
the term ‘late manifestation of an earlier in-
jury’ means an injury sustained by the par-
ticipant or beneficiary which was not known,
and should not have been known, by such
participant or beneficiary by the latest date
that the requirements of subparagraph (A)
should have been met regarding the claim for
benefits which was denied.

¢(C) EXCEPTION FOR NEEDED CARE.—A par-
ticipant or beneficiary may seek relief exclu-
sively in Federal court under subsection
502(a)(1)(B) prior to the exhaustion of admin-
istrative remedies under sections 102, 103, or
104 of the Bipartisan Patient Protection Act
(as required under subparagraph (A)) if it is
demonstrated to the court that the exhaus-
tion of such remedies would cause irrep-
arable harm to the health of the participant
or beneficiary. Notwithstanding the award-
ing of relief under subsection 502(a)(1)(B)
pursuant to this subparagraph, no relief
shall be available as a result of, or arising
under, paragraph (1)(A) unless the require-
ments of subparagraph (A) are met.

‘(D) FAILURE TO REVIEW.—

‘(i) IN GENERAL.—If the external review en-
tity fails to make a determination within
the time required under section
104(e)(1)(A)(1), a participant or beneficiary
may bring an action under section 514(d)
after 10 additional days after the date on
which such time period has expired and the
filing of such action shall not affect the duty
of the independent medical reviewer (or re-
viewers) to make a determination pursuant
to section 104(e)(1)(A)@).

¢‘(ii) EXPEDITED DETERMINATION.—If the ex-
ternal review entity fails to make a deter-
mination within the time required under sec-
tion 104(e)(1)(A)(ii), a participant or bene-
ficiary may bring an action under this sub-
section and the filing of such an action shall
not affect the duty of the independent med-
ical reviewer (or reviewers) to make a deter-
mination pursuant to section 104(e)(1)(A)(ii).

‘“(E) RECEIPT OF BENEFITS DURING APPEALS
PROCESS.—Receipt by the participant or ben-
eficiary of the benefits involved in the claim
for benefits during the pendency of any ad-
ministrative processes referred to in sub-
paragraph (A) or of any action commenced
under this subsection—

‘(i) shall not preclude continuation of all
such administrative processes to their con-
clusion if so moved by any party, and

‘“(ii) shall not preclude any liability under
subsection (a)(1)(C) and this subsection in
connection with such claim.

C(F) ADMISSIBLE.—ANy determination
made by a reviewer in an administrative pro-
ceeding under section 104 of the Bipartisan
Patient Protection Act of 2001 shall be ad-
missible in any Federal or State court pro-
ceeding and shall be presented to the trier of
fact.”

Mr. KENNEDY. Can we have order,
Mr. President? We have had great co-
operation of the Members. We have
made good progress during the morn-
ing. We thank Senator GREGG for out-
lining the series of amendments and
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the time that will be necessary. We are
moving along with consideration of the
legislation. The Senator from Ten-
nessee is entitled to be heard. Can we
have order in the Senate?

The PRESIDING OFFICER. The Sen-
ate cannot proceed until there is order
in the Senate. The Senator from Ten-
nessee.

Mr. THOMPSON. Mr. President, this
amendment has to do with the exhaus-
tion of administrative remedies. As
stated the other day, we have in this
underlying legislation quite an elabo-
rate procedure for administrative re-
view so independent entities, at at
least two different levels, have an op-
portunity to make a determination on
a claim. Then the underlying bill al-
lows a claimant to go to court if they
are not satisfied. The problem we saw
in the underlying bill is in many cases
there was not a requirement that that
administrative process be gone
through, that very easily you could
jump right to the court.

I think no one really wants to do
that. We have set up this administra-
tive appeal process, which is a good
one, and we want to use it.

What we seek to do in this amend-
ment is to basically require the ex-
haustion of administrative review, ad-
ministrative remedies, before a claim-
ant goes to court.

We had a good discussion with the
other side. The concern was expressed
that the modification should recognize
an injury for which a claim has been
denied might later become more seri-
ous, after the timeframe for exhausting
external review has expired.

That is a legitimate concern. If some-
one has a later-developed injury that
did not manifest itself early on, there
should be a provision so they are not
deemed to not have exhausted adminis-
trative review so they could never go
to court. So we have addressed that in
this modification.

The other concern was what if the ex-
ternal entity simply sits on the matter
and doesn’t come within the 21 days al-
lowed under the bill to make its deter-
mination. We say in this modification,
if the external entity takes longer than
that, we give them another 10 days and
then we allow the claimant to go to
court.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. THOMPSON. I ask for an addi-
tional 20 seconds.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THOMPSON. Under those -cir-
cumstances, the claimant would still
have to exhaust their administrative
appeal, but they could go ahead and
file the lawsuit in the meantime under,
what I think are very rare cir-
cumstances. So with that modification
I think we have a good process set up
so this elaborate administrative proc-
ess we have established in the bill will
actually be utilized.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.
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May we have order in the Chamber,
please.

Mr. EDWARDS. I thank the Senator
from Tennessee. This is another exam-
ple of what can be done when we tackle
these problems together and try to find
solutions. As the issue of scope and em-
ployer liability, with a number of Sen-
ators on both sides of the aisle, now we
are doing it on the issue of exhaustion
of administrative remedies, exhaustion
of appeals.

This amendment meets the very prin-
ciple by which we began this legisla-
tive drafting, which is we want pa-
tients to get the care they need. The
most effective way to do that is to
have an effective appeals process.

What we have done in this process is,
No. 1, require that the patient, the
claimant, go through the appeal before
going to court, exhausting those ap-
peals. That is the easiest way and the
most efficient way to get them the care
they need.

The second thing we do is provide an
outlet in case the appeals process drags
on and it does not operate the way it
should. If it is longer than 31 days, then
the patient will be able to go to court.
But, as the Senator from Tennessee
points out, they will have to simulta-
neously exhaust the administrative ap-
peal.

Third, we have now provided specifi-
cally that the result of the administra-
tive appeal will be admissible in any
court proceeding, which is another im-
portant element of this amendment.

I thank my friend from Tennessee. I
thank him for working with us on this
issue. I think we have an issue about
which we now have consensus and we
are pleased to be there.

I yield the remainder of my time.

I ask for the yeas and nays.

Mr. NICKLES. Were the yeas and
nays ordered on the amendment or the
modification?

The PRESIDING OFFICER. They
were ordered on the amendment.

Mr. NICKLES. Mr. President, I ask
unanimous consent the yeas and nays
be vitiated on the amendment and they
be ordered on the modification.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Is there a sufficient second? There is
a sufficient second.

The question is on agreeing to the
Thompson amendment No. 819, as
modified.

The clerk will call the roll.

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
1cI) and the Senator from Alaska (Mr.
MURKOWSKI) are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 98,
nays 0, as follows:

[Rollcall Vote No. 213 Leg.]

YEAS—98
Akaka Allen Bayh
Allard Baucus Bennett
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Biden Feingold McConnell
Bingaman Feinstein Mikulski
Bond Fitzgerald Miller
Boxer Frist Murray
Breaux Graham Nelson (FL)
Brownback Gramm Nelson (NE)
Bunning Grassley Nickles
Burns Gregg Reed
]é‘»yrd bell gag}? Reid
ampbe arkin -
Cantwell Hatch ggg}iletfzner
Carnahan Helms Santorum
Carper Hollings Sarbanes
Chafee Hutchinson Sch -
Cleland Hutchison Chumer
Clinton Inhofe Sessions
Cochran Inouye She_lby
Collins Jeffords Sm}th (NH)
Conrad Johnson Smith (OR)
Corzine Kennedy Snowe
Craig Kerry Specter
Crapo Kohl Stabenow
Daschle Kyl Stevens
Dayton Landrieu Thomas
DeWine Leahy Thompson
Dodd Levin Thurmond
Dorgan Lieberman Torricelli
Durbin Lincoln Voinovich
Edwards Lott Warner
Ensign Lugar Wellstone
Enzi McCain Wyden
NOT VOTING—2
Domenici Murkowski

The amendment (No. 819), as modi-
fied, was agreed to.

Mr. KENNEDY. Mr. President, I
move to reconsider the vote.

Mr. THOMPSON. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. KENNEDY. Mr. President, how
long did that vote take?

The PRESIDING OFFICER. Fifteen
and a half minutes.

Mr. KENNEDY. I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, I thank
the Senator from Tennessee and the
Senator from North Carolina. The last
amendment was an important amend-
ment. It was a major step forward.
That amendment, along with the
Snowe amendment and several others
that have passed, has immeasurably
helped this legislation.

I thank the Senator from Tennessee
and the Senator from North Carolina.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, I join
with the comments of the Senator from
Arizona. In the trades, that was ‘“a
biggie.” It was a very positive action
to make sure that the exhaustion of
the appeals process is a true exhaus-
tion of the appeals process and we
don’t go straight to the court system. I
congratulate the Senators from North
Carolina and Tennessee for achieving
that resolution.

AMENDMENT NO. 847

Mr. HATCH. Mr. President, I rise to
oppose amendment No. 847 offered by
my friend from Kansas, Senator
BROWNBACK.

This amendment purports to estab-
lish safeguards with respect to medical
treatments that encompass therapies
directed at genetic defects. The amend-
ment would impose criminal sanctions,
including imprisonment of up to 10
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years, on those who violate the restric-
tions on modifying the human genetic
structure.

Not only is this the wrong time to
consider this amendment, it is also the
wrong piece of legislation on which to
consider this amendment. In all can-
dor, I must tell my colleagues that in
my view, based on my preliminary
reading of this amendment, I greatly
doubt there will ever be a right time
for this proposal.

I have no doubt that this amendment
is well-intentioned.

I have worked with Senator BROWN-
BACK many times in the past on many
issues, including many important
right-to-life issues, such as outlawing
partial birth abortion. Both he and I
are proud to call ourselves pro-life Sen-
ators.

But, as my colleagues are aware,
Senator BROWNBACK and I happen to
disagree on the issue of federal funding
for embryonic stem cell research. I un-
derstand and completely respect his
views on this issue.

In a nutshell, the Brownback amend-
ment attempts to regulate genetic re-
search. But I am afraid that it might
regulate this critical avenue of re-
search right out of existence.

This is an exceedingly complex and
dynamic field of science.

It is certainly not the type of legisla-
tion that we want to attach as a non-
germane amendment to a bill that does
not directly relate to biomedical re-
search.

My goodness, we have our hands full
enough with HMOs and the Patients’
Bill of Rights. We do not need to fur-
ther complicate an already complex
bill with this language.

Why do we need to take floor time on
this proposal? Have there been hear-
ings on this language? Has there been a
committee mark-up on this bill?

Isn’t the reason why we have com-
mittee hearings and committee mark-
ups so that complex issues can be ade-
quately aired by members of the crit-
ical committees before the full Senate
debates an issue?

There is much virtue for letting leg-
islation ripen and be scrutinized in
committee before the entire body de-
bates the merits of proposals such as
this amendment.

I think we should defeat this amend-
ment today so that the relevant com-
mittees can thoroughly review this leg-
islation.

While I strongly believe that we
should defeat this amendment on
strictly procedural grounds, I do want
to make a few comments on some ini-
tial problems that I have with respect
to the substance of the bill.

First, because there are over 300 dis-
eases thought to be caused by a defect
in a single gene, we must be extremely
careful that we do not cut off or unduly
impede vital research on such diseases.

As a co-sponsor of the Orphan Drug
Act of 1984, I know very well how mil-
lions of American families must strug-
gle each day with small population but
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highly debilitating diseases such as
multiple sclerosis, ALS, and Fragile X
Syndrome.

The problem with the Brownback
amendment is that it appears to
thwart research on gene therapies that
may lead one day to cures for many of
these single-gene diseases. It would not
be right for the Senate to hastily adopt
language that derails research on such
crippling diseases as Alzheimer’s or
Parkinson’s.

I am concerned with what the defini-
tion of human germline gene modifica-
tion in section 301 of the Brownback
bill could do when it is read in context
of section 302 of his legislation. The
amendment’s definition of human
germline modification is ambiguous.

As one attorney representing the bio-
technology industry has characterized
the reach of this definition:

Among other problems, which of the exam-
ples listed are ‘‘sources’ of ‘‘forms” of DNA
and why does it matter? Moreover, the sen-
tence—and he is referring to the first defini-
tion in section 301 which describes human
germline modification—ends by referring to
“‘including DNA from any source, and in any
form, such as nuclei, chromosomes, nuclear,
mitochondrial, and synthetic DNA.” To what
part of the first sentence defining ‘“‘human
germline modification” is the language re-
ferring? Does the last sentence of the defini-
tion, ‘“‘Nor does it include the change of DNA
involved in the normal process of sexual re-
production’ prohibit in vitro fertilization?
Does any part of the amendment prohibit or
allow in vitro fertilization? What genetic
technologies does ‘‘normal’’ cover, if any?

Without objection, I would like to
place in the RECRD a copy of this legal
memorandum prepared by Edward
Korweck of the law firm of Hogan &
Hartson. As I wunderstand it, this
memorandum was written on behalf of
BIO, the biotechnology industry asso-
ciation.

I also ask unanimous consent to
place in the RECORD a copy of a letter
from BIO to Senator LOTT opposing the
Brownback amendment. This Iletter
voices its opposition to the amendment
by stating:

Let’s not cripple essential medical re-
search for a host of chronic and fatal dis-
eases such as diabetes, Parkinson’s disease,
Alzheimer’s disease, and various cancers.
The patients and families who suffer from
these diseases are looking to advances in
medical research to develop cures and better
treatments for them.

This argument must be considered by
all members of the Senate.

The question of how in vitro fertiliza-
tion relates to the normal process of
sexual reproduction is a question of
great importance because it appears to
directly implicate the science of em-
bryonic stem cell research.

Specifically, we need to know this
language would treat research with
human pluripotent stem cells.

We all know where Senator BROWN-
BACK stands on that issue. While I gen-
erally agree with my friend from Kan-
sas, I disagree with him on embryonic
stem cell research.

This is an issue that deserves careful
consideration by each Senate. I wel-
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come this debate. But today is not the
time. We simply need to know all the
implications of the Brownback lan-
guage before we even consider such leg-
islation.

In my view, this Senate should go on
record as supporting federal funding for
embryonic stem cell research. And we
certainly do not want to turn back the
clock on the type of gene therapy re-
search that has been conducted for
over 20 years.

This is simply not the kind of meas-
ure that you try to slip into an unre-
lated bill.

All interested parties—patient
groups, religious and advocacy organi-
zations, scientists, health care pro-
viders, biotechnology firms—deserve to
be fully consulted on how the language
of this measure will affect their inter-
ests.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

BIOTECHNOLOGY INDUSTRY
ORGANIZATION,
Washington, DC, June 27, 2001.
Hon. TRENT LOTT,
U.S. Senate,
Washington, DC.

DEAR SENATOR LOTT: On behalf of the Bio-
technology Industry Organization (BIO), I
am writing to express BIO’s opposition to an
amendment that may be offered by Senator
Brownback regarding germ line gene modi-
fication. This amendment may come up for a
vote on the Senate floor as early as today
during consideration of S. 1062—the McCain,
Kennedy, Edwards Bipartisan Patient Pro-
tection Act. I urge you to vote against the
Brownback amendment if it comes up for a
vote.

BIO opposes germ line gene modification
and we support the moratorium on germ line
gene modification that has been in place for
over a decade. This moratorium has allowed
critical genomic research to continue while
prohibiting unsafe and unethical work. To
our knowledge, all scientists have complied
with this moratorium.

Unfortunately, the Brownback amendment
reaches far beyond germ line gene modifica-
tion. It attempts to regulate genetic re-
search—a complex and dynamic field of
science that holds great potential for pa-
tients with serious and often life-threatening
illnesses. This proposal also could prohibit
research on human pluripotent stem cells.
Since these cells have been demonstrated to
form any cell in the body they hold enor-
mous therapeutic potential.

Let’s not cripple essential medical re-
search for host of chronic and fatal diseases
such as diabetes, Parkinson’s disease, Alz-
heimer’s disease and various cancers. The pa-
tients and families who suffer from these dis-
eases are looking to advances in medical re-
search to develop cures and better treat-
ments for them.

Furthermore, to our knowledge there has
been no consultation with the scientific
community, researchers, physicians, or pa-
tient groups prior to the filing of the Brown-
back amendment. This is particularly trou-
bling because the amendment calls for severe
sanctions, including imprisonment of
biotech researchers.

I urge you to vote against this amendment.
If you have questions, please call me at 202—
857-0244. Thank you for your consideration
on this important matter.

Sincerely,
W. LEE RAWLS,
Vice President, Government Relations.
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MEMORANDUM

JUNE 28, 2001.
To: Michael Werner, Esquire, BIO Bioethics
Counsel.
From: Edward L. Korwek, Ph.D., J.D.
Re: Some Initial Comments/Analysis of the
Brownback Amendment.

The Brownback Amendment is poorly
worded and confusing as to its precise cov-
erage. It uses a variety of scientific terms
and other complex language both to prohibit
and allow certain gene modification activi-
ties. Many of the sentences are composed of
language that is incorrect or ambiguous
from a scientific standpoint. A determina-
tion needs to be made of what each sentence
of the Amendment is intended to accomplish.

As to a few of the important definitions,
the term ‘‘somatic cell” is defined in pro-
posed section 301(3) of Chapter 16, as ‘‘a
diploid cell (having two sets of the chro-
mosomes of almost all body cells) obtained
or derived from a living or deceased human
body at any stage of development.” What
does ‘‘of almost all body cells’ mean? Is this
an oblique reference to the haploid nature of
human sex cells, i.e., sperm and eggs? Also,
why is it important to describe in such con-
fusing detail from where the cells are derived
(in contrast to simply saying, for example, a
somatic cell is a human diploid cell)? From
a scientific standpoint, the definition of a so-
matic cell is not dependent on whether the
cell is from living or dead human beings.
More importantly, as to this human source
issue, when does a ‘‘human body”’ exist such
that its status as “’living’’ or ‘‘dead’ or its
‘“‘stages of development’’ become relevant
criteria for determining what is a ‘‘somatic
cell.”

Similarly, the definition of ‘“human
germline modification,” especially the first
sentence, is very convoluted. The first sen-
tence states:

““The term ‘human germline gene modifica-
tion’ means the intentional modification of
DNA of any human cell (including human
eggs, sperm, fertilized eggs (i.e., embryos, or
any early cells that will differentiate into
gametes or can be manipulated to do so) for
the purpose of producing a genetic change
which can be passed on to future individuals,
including DNA from any source, and in any
form, such as nuclei, chromosomes, nuclear,
mitochondrial, and synthetic DNA.”’

Among other problems which of the exam-
ples listed are ‘‘sources’ or ‘‘forms” of DNA
and why does it matter? Moreover, the sen-
tence ends by referring to ‘‘including DNA
from any source, and in any form, such as
nuclei, chromosomes, nuclear, mito-
chondrial, and synthetic DNA.” To what part
of the first sentence defining ‘‘human
germline modification’ is this language re-
ferring? Does the last sentence of the defini-
tion, ‘““Nor does it include the change of DNA
involved in the normal process of sexual re-
production” prohibit in vitro fertilization?
Does any other part of the Amendment pro-
hibit or allow in vitro fertilization? What ge-
netic technologies does ‘‘normal’’ cover, if
any?

Similarly, the second sentence in the defi-
nition, stating what is not covered by the
definition of ‘“human germline modifica-
tion,” contains three ‘‘not’” words, leaving
the reader to decipher what exactly is ‘“‘not”
human germline modification’’: ‘““The term
does not include any modification of cells
that are not a part of and will not be used to
construct human embryos’” (emphasis
added). Also, what is an ‘‘embryo’ for pur-
poses of this Amendment and what does
“part of”’ mean? Are (fertilized) sex cells
“part of”’ an embryo?

These and other problems leave the bill
unsupportable in its current form. Due to
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this imprecision, the amendment’s impact is
unclear and seemingly far reaching.
AMENDMENT NO. 848

Mr. ENSIGN. Mr. President, this pro
bono amendment will benefit doctors
across the country. A prime example is
my neighbor, Dr. Dan McBride. Dr.
McBride has provided medical care to
individuals and families free-of-charge
for years. He understands that not all
Nevadans can afford health care insur-
ance each month, and that many can-
not even afford to go to the doctor once
each year; but that does not mean that
they are not deserving of proper health
care. This amendment will ensure that
doctors such as Dan McBride can con-
tinue providing free health care to the
less fortunate without fear of lawsuits.

AMENDMENT NO. 849

Mr. KENNEDY. Mr. President, today
we are at the threshold of astonishing
new progress in medicine. New discov-
eries in genetics and other areas of bio-
medical research will revolutionize the
diagnosis and treatment of countless
disorders. This astonishing potential to
relieve suffering will be squandered if
patients fear that their private genetic
information will become the property
of their insurance companies and their
employers, where it can be used to
deny people health care and deny work-
ers their jobs.

To protect all Americans against ge-
netic discrimination in health insur-
ance and employment, I am proud to
support the important legislation that
Senator DASCHLE has introduced on
this issue. I commend my colleague,
Senator ENSIGN for bringing this basic
issue to the floor of the Senate, and I
look forward to working closely with
him in the days to come.

However, Senator ENSIGN’s amend-
ment has several shortcomings that
lead me to believe that it is not the
right policy for us to adopt to end ge-
netic discrimination. Yet in the inter-
ests of stimulating debate on this im-
portant issue and to speed the termi-
nation of debate on the Patients’ Bill
of Rights, I am prepared to accept it as
an amendment to the bill. But next
month, in our Committee, we will have
a full and thoughtful discussion of this
issue in our committee and a thorough
debate on the Senate floor.

Senator ENSIGN’s amendment fails to
provide protections that are essential.
The amendment does not address the
important issue of discrimination in
the workplace. Genetic discrimination
in employment is real and it’s hap-
pening all across America. Effective
legislation on this issue must include
protections for workers.

We must realize that genetic infor-
mation will be commonplace in medi-
cine and we must ensure that our defi-
nitions adequately protect genetic in-
formation in all its forms. Unfortu-
nately, the definitions of genetic infor-
mation contained in the Ensign amend-
ment do not properly protect genetic
information. The definitions in this
legislation allow employers and others
to find dangerous loopholes in the pro-
tections offered by the legislation.
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Finally, the remedies in the Ensign
amendment do not provide adequate
remedies for those whose rights have
been violated. We should make sure
that we allow those whose rights have
been violated to seek proper recourse.

Despite these and other flaws in the
Ensign amendment, I am prepared to
accept the measure as a spur to future
debate on this important issue. We will
start from a clean slate in our com-
mittee deliberations and we will give
this issue the thorough exploration it
deserves. I look forward to a fresh de-
bate and to taking action on Senator
DASCHLE’s important legislation.

Mr. DASCHLE. Mr. President, in an
effort to move forward and complete
debate on the Patient’s Bill of Rights,
the Ensign amendment on genetic dis-
crimination, along with several other
proposals, were included in a managers’
package without a full vote of the Sen-
ate. It must be clarified that there are
several problems with the Ensign pro-
posal as offered, and we do not support
this approach for dealing with genetic
discrimination.

First, the Ensign amendment does
not comprehensively address the prob-
lem of genetic discrimination. This
amendment only covers genetic dis-
crimination in health insurance and is
silent on discrimination in the work-
place. Simply prohibiting genetic dis-
crimination in health insurance, while
allowing it to continue in employment
is no solution at all. Employers will
simply weed out employees with a ge-
netic marker. Additionally, the protec-
tions the amendment provides are so
riddled with loopholes that health in-
surance providers would still have sub-
stantial access to individuals’ private
genetic information.

Recently, employees working at Bur-
lington Northern Railroad were sub-
jected to genetic testing without their
knowledge or consent. The company
was attempting to determine if any of
the employees had a genetic predisposi-
tion for carpal tunnel syndrome—in an
attempt to avoid covering any costs as-
sociated with the injury. Giving up
your private genetic information
shouldn’t be the price you pay for
being employed.

The Ensign amendment also fails to
comprehensively cover all of the in-
sured. We must create protections for
all Americans regardless of where an
individual gets his or her health insur-
ance coverage. It is unconscionable to
allow genetic information to be used to
discriminate against anyone—access
must be limited appropriately to en-
sure that no American is left vulner-
able.

Finally, the Ensign amendment does
not create a private right action—leav-
ing individuals without an adequate
remedy. Clearly, providing protections
without proper enforcement provisions
makes any protection meaningless.

We’ve seen a revolution in our under-
standing of genetics—scientists have
finished mapping our genetic code, and



S7136

researchers are developing extraor-
dinary new tests to determine if a per-
son is at risk of developing a particular
disease. But with increased under-
standing of the possibilities of the ge-
nome uncovers, comes increased re-
sponsibilities. We simply cannot take
one step forward in science while tak-
ing two steps back in civil rights.

The HELP committee will move for-
ward with consideration of this issue
this summer. We welcome the oppor-
tunity to work with Senator ENSIGN
and other Republicans on a comprehen-
sive genetic non-discrimination bill
that can command bipartisan support.
It is our hope that we can bring up and
pass a bill later this summer.

Mr. GREGG. I now propound a unani-
mous consent request relative to the
order of the following amendments to
which we will be proceeding. The first
would be Senator SMITH for 30 minutes
equally divided. The second would be
Senator ALLARD, 30 minutes equally di-
vided. The third amendment would be
Senator NICKLES, 30 minutes equally
divided. The fourth would be Senator
SANTORUM, 40 minutes equally divided.
And the fifth would be Senator CRAIG,
30 minutes equally divided.

The substance of the amendments or
the purposes of the amendments have
been presented to the other side. I can
run through those if Members wish to
hear them.

The PRESIDING OFFICER. Is there
objection?

The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, the
Senator has shared the substance.
Members will hear the explanations,
but the Smith amendment deals with
tax credits; the Allard amendment,
with exclusions for smaller businesses
in terms of the numbers of employees;
the Nickles amendment is an expansion
to other Federal health programs;
Santorum deals with punitive damages;
and the Craig amendment deals with
medical savings accounts. We are fa-
miliar with the subject matter. We
have no objection to that as an order,
and we believe the time recommended
will help us move this process along
and will be sufficient to evaluate the
amendments.

Mr. REID. Mr. President, we want to
just make sure that the vote is in rela-
tion to the amendments offered in the
usual form with no second-degree
amendments in order prior to the vote.

Mr. GREGG. That is acceptable——

Mr. REID. And also that the time
limit be as outlined and the time for
debate—there would be an opportunity
to file a motion prior to the vote in re-
lation to the amendment.

Mr. GREGG. Do you mean a motion
to table?

Mr. REID. Yes.

The PRESIDING OFFICER. The Sen-
ator so amends his request?

Mr. GREGG. Yes.

The PRESIDING OFFICER. Is there
objection?

Mr. GREGG. Mr. President, I inquire
of the Senator from Nevada whether or
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not it would be possible to stack these
votes or whether the jury is still out on
that?

Mr. REID. We should wait on that.
We have a number of people on this
side who want to vote after every
amendment. We will work on that.

Mr. GREGG. I point out to the Sen-
ator, as I know and he knows, by not
stacking the votes we add a consider-
able amount of time to this exercise.
We are trying to move these amend-
ments in a prompt and reasonable fash-
ion. I think that has been shown in the
process throughout the weeks here. We
end up delaying if we don’t stack votes.

Mr. REID. The managers have
worked so hard and the leaders have
conferred about this legislation. We
will work on that. We hope that the
Senator from New Hampshire will give
us a finite list of amendments. Once
that happens, I am sure we can quickly
arrive at a time to dispose of this and
the votes could be stacked.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Oregon is recog-
nized.

MOTION TO COMMIT

Mr. SMITH of Oregon. Mr. President,
I send a motion to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Oregon [Mr. SMITH]
moves to commit the bill, S. 1052, as amend-
ed, to the Committee on Finance with in-
structions to report H.R. 3 back to the Sen-
ate forthwith with an amendment.

Mr. SMITH of Oregon. Mr. President,
I ask unanimous consent that further
reading of the motion be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The motion is as follows:

Mr. SMITH of Oregon moves to commit the
bill S. 1052, as amended, to the Committee on
Finance with instructions to report H.R. 3
back to the Senate forthwith with an amend-
ment that—

(1) strikes all after the enacting clause and
inserts the text of S. 1052, as amended,

(2) makes the research and development
tax credit permanent and increases the rates
of the alternative incremental research and
development tax credit as provided in S. 41,

(3) provides that H.R. 3, as amended pursu-
ant to paragraphs (1) and (2), does not nega-
tively impact the social security trust funds
or result in an on-budget surplus that is less
than the medicare surplus account, and

(4) provides that H.R. 3, as so amended, is
not subject to a budget point of order.

Mr. SMITH of Oregon. Mr. President,
for myself, Senator HATCH, Senator
ALLEN, and others, I have sent to the
desk a motion to commit S. 1052 to the
Finance Committee with instructions
to make permanent the research and
development tax credit. We are joined
in this also by Senators CRAPO, CRAIG,
BENNETT, BROWNBACK, BURNS, HUTCH-
INSON, ALLEN, and ENZI.

As a Member of the Senate high-tech
task force, I believe that the R&D tax
credit is essential to the technology
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community, and also to the pharma-
ceutical community.

This credit encourages investment in
basic research that, over the long term,
can lead to the development of new,
cheaper, and better technology prod-
ucts and services. The research and de-
velopment is certainly essential for
long-term economic growth.

Innovations in science and tech-
nology has fueled the massive eco-
nomic expansion we have witnessed
over the course of the 20th century.
These achievements have improved the
standard of living for nearly every
American. Simply put, the research tax
credit is an investment in economic
growth, new jobs, and the important
new products and processes that we
need in our lives.

The R&D tax credit must be made
permanent. This credit, which was
originally enacted in 1981, has only
been temporarily extended 10 times.
Permanent extension is long overdue.

Because this vital credit isn’t perma-
nent, it offers businesses less value
than it should. Businesses, unlike Con-
gress, must plan and budget in a
multiyear process. Scientific enter-
prise does not neatly fit into calendar
or fiscal years.

R&D development projects typically
take a number of years, and may even
last longer than a decade. As our busi-
ness leaders plan these projects, they
need to know whether or not they can
count on this tax credit.

The current uncertainty surrounding
the credit has induced businesses to al-
locate significantly less to research
than they otherwise would if they
knew the tax credit would be available
in future years. This uncertainty un-
dermines the entire purpose of the
credit.

Investment in R&D is important be-
cause it spurs innovation and economic
growth. Information technology, for
example, was responsible for more than
one-third of the real economic growth
in 1995 through 1998.

Information technology industries
account for more than $500 billion of
the annual U.S. economy. R&D is wide-
ly seen as a cornerstone of techno-
logical innovations which, in turn,
serves as a primary engine of long-term
economic growth.

The tax credit will drive wages high-
er. Findings from a study, for example,
conducted by Coopers & Lybrand show
that workers in every State will ben-
efit from higher wages if the research
credit is made permanent.

Payroll increases as a result of gains
in productivity stemming from the
credit have been estimated to exceed
$60 billion over the next 12 years.

Furthermore, greater productivity
from additional research and develop-
ment will increase overall economic
growth in every state in the Union. Re-
search and development is essential for
long-term economic growth.

The tax credit is cost-effective. The
R&D tax credit appears to be a cost-ef-
fective policy instrument for increas-
ing business R&D investment. Some re-
cent studies suggest that one dollar of
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the credit’s revenue cost leads to a one
dollar increase in business R&D spend-
ing.

There is broad support among Repub-
licans for the credit, and President
Bush included the credit in the $1.6
trillion tax relief plan.

I urge my colleagues to support this
amendment, and I thank Senator
HATCH and Senator ALLEN, the chief
cosponsors, for providing us with the
opportunity of increasing the size of
the tax cut to include this important
priority but which, unfortunately, was
left out of the tax bill that we recently
passed.

Before I yield to Senator ALLEN for
his comments, I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second?

The yeas and nays were ordered.

Mr. SMITH. I yield the remainder of
my time to Senator ALLEN.

The PRESIDING OFFICER. The Sen-
ator from Virginia is recognized.

Mr. ALLEN. Mr. President, I rise in
support of the amendment and very
much thank Senator GORDON SMITH of
Oregon for his leadership and for giving
us the opportunity to vote on this very
important amendment and principle
and tax policy that is essential for the
United States to compete and succeed
in the future. I also commend the Sen-
ator from Utah, Mr. ORRIN HATCH, for
all his work over the years, and espe-
cially this year, in advocating this
measure.

As chairman of the high-tech task
force on the Republican side of the
Senate, we have endorsed this idea. We
have been working on this idea. Unfor-
tunately, as the Senator said, it was
not included in the tax bill. But the
reason that this is so important is that
research and technology—generally
speaking, research in biotechnology
and pharmaceuticals—is at stake with
this amendment and this research and
development tax credit.

Up here in Washington, we are mak-
ing decisions for a year or so, or even
a b-year budget, and even once in a
while we do projections over 10 years.
In private industry and business, their
planning needs to be long-term. In par-
ticular, when you think of research and
development into pharmaceuticals, the
amount of research that goes into put-
ting forward a drug before getting it to
patent, to the market, and so forth, it
is not just the research and the labs;
there are clinical trials that go on year
after year, and hopefully you will get a
patent; and for a short period of time
you will have a window of opportunity
on that prescription drug, for example.

So this tax policy is very important
so that businesses have certainty, that
there is credibility, stability, predict-
ability to devote the millions and, in-
deed, in some cases, billions of dollars
to research and development and tech-
nology.

The issue is jobs and competition for
the people of the United States. We, as
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Americans, need to lead in techno-
logical advances. The R&D tax credit is
very important in microchips or semi-
conductor chips. It is important in
communications research and develop-
ment. It is important in life sciences
and medical sciences and, obviously,
that includes biotechnology and phar-
maceuticals.

Making the R&D tax credit perma-
nent, as Senator SMITH says, actually
is cost effective. It makes a great deal
of sense. Studies suggest every dollar
of revenue cost leads to a $1 increase in
business R&D spending. These are good
jobs and it also allows us as a country
to compete.

A permanent extension is long over-
due. As Senator SMITH said, it has been
extended every now and then for a few
years. Once in a while it lapses. Busi-
nesses cannot plan that way. They
have to make sure it stays constant.
Publicly traded companies have their
quarterly reports, their shareholder re-
ports, and the amount of investment
they get in their companies based on
how they are operating and managing
that company.

If you have changing tax laws or lack
of credible, predictable tax policies
that foul up that whole system, that
makes them less likely to want to in-
vest and take the risk of billions of dol-
lars in research and development if
they are not certain of the long term.

This amendment to make the re-
search and development tax credit per-
manent will spur more American in-
vestment; it will create more American
jobs—and they are good paying jobs—
and that will lead us to better prod-
ucts, better devices, better systems,
and better medicines.

I hope the Senate will work in a uni-
fied fashion on this amendment by Sen-
ator SMITH to make permanent the re-
search and development tax credit so
Americans get those good jobs, but,
most importantly, allow America to
compete and succeed and make sure
America is in the lead on technological
advances, whether they are in commu-
nications, in education, in manufac-
turing, or the medical or life sciences.

I again thank the Senator from Or-
egon, Mr. SMITH, for his great leader-
ship, as well as that of ORRIN HATCH.

I yield back the time I have at this
moment and reserve whatever time
may remain on our side.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, this is a
Patients’ Bill of Rights bill. This is not
a defense bill. This is not a foreign aid
bill. This is not an agriculture bill.
This is not a tax bill. This is the Pa-
tients’ Bill of Rights bill.

The amendment offered by my good
friend from Oregon is not a Patients’
Bill of Rights amendment. It is a tax
amendment. In fact, he would like to
report out of the Finance Committee,
by his amendment, a bill that is cur-
rently in the Senate Finance Com-
mittee, a tax bill. Tax legislation does
not properly lie at this moment on this

S7137

bill. Pure and simple. Full stop. That
ends it.

I also say to my good friend from Or-
egon, I agree with permanent extension
of the R&D tax credit. I daresay a ma-
jority of Senators agree. I cosponsored
legislation in the past. The Finance
Committee reported out a permanent
extension, and the Senate-passed tax
bill, that huge tax bill of $1.35 trillion,
included permanent extension of the
tax credit. Unfortunately, it did not
survive in conference, but it is clear
that the R&D tax credit has enormous
support in this body.

Does anybody here think there is not
going to be another tax bill? Of course,
nobody here believes there will not be
another tax bill. There will be tax leg-
islation this year. That is clear. The
appropriate time for this Senate to ap-
propriately include considering perma-
nent extension of the R&D tax credit is
when the tax legislation comes up.

The current provision expires Decem-
ber 31, not 2001, not December 31, 2002,
not December 31, 2003; it expires De-
cember 31, 2004, over 3 years away. In
all the years we have been extending
the R&D tax credit, that is probably
the longest extension that has existed.

I agree with my good friend; it should
be permanent. This yo-yo, up-and-
down, back-and-forth, on-again off-
again application of the R&D tax credit
by this body does not make good sense.
It is wrong.

This is not a tax bill; this is a Pa-
tients’ Bill of Rights bill. There will be
tax legislation. When there is tax legis-
lation before this body, that is the
time we can appropriately consider
permanently extending the R&D tax
credit.

I wish my good friend would with-
draw his amendment because this is
not the proper time and place for it. If
he does not wish to withdraw it, I urge
my colleagues to not support it be-
cause this is not the time and place.
Were it to pass, the door would be open
and we would be writing another tax
bill. We have already passed a big tax
bill. We passed a tax bill of 1.35 trillion
bucks. That is a big tax bill. This is not
the time and place.

Mr. REID. Will the Senator yield for
a question?

Mr. BAUCUS. I yield to my good
friend from Nevada.

Mr. REID. Mr. President, as chair-
man of the Finance Committee, the
Senator from Montana made commit-
ments to a number of people, including
this Senator, that he is going to do ev-
erything in his power as chairman of
the Finance Committee to make sure
there are other tax vehicles this year;
is that true?

Mr. BAUCUS. That is absolutely
true. There are many Senators who
wanted to offer tax provisions to this
bill but deferred, recognizing this is
not the time and place. It is Eccle-
siastes, Mr. President: Essentially
there is a time and place for every-
thing. This is not the right time and
place for tax legislation.
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Mrs. BOXER. Will my colleague yield
to me for a question?

Mr. BAUCUS. I ask how much time is
remaining on both sides?

The PRESIDING OFFICER. Eleven
minutes to the opponents; 4 1/2 minutes
to the proponents.

Mr. BAUCUS. I yield to my good
friend from California.

Mrs. BOXER. I want to ask the dis-
tinguished chairman of the Finance
Committee this question. As someone
who comes from the largest State in
the Union, on the cutting edge of high
tech, making the R&D—or R&E some-
times called—tax credit permanent has
been a priority of mine for a long time.

Will my friend tell me, if this is such
an important priority to those who, in
fact, had the majority at the time the
tax bill was written, namely, the Re-
publicans, and the President certainly
was working at that time with Senator
GRASSLEY, could they not have put the
extension of the R&D tax credit into
the big tax bill that was brought to
this Chamber?

Mr. BAUCUS. Mr. President, the Sen-
ator from California makes a very good
point. Clearly, the President could
have included a permanent extension of
the R&D tax credit in his proposed tax
legislation. The Senate was then con-
trolled by the Republican Party, and it
certainly could have put in the R&D
tax credit, and it probably would have
survived conference if they pushed it.

I say to my friend from California,
this is only speculation, but that was
not provided for because the current
extension, the current provision is in
place at least until December 31, 2004.
So there is time for the R&D tax credit
to take effect, and at a later date we
can make it permanent.

Mrs. BOXER. I say to my friend, then
that is the same comment we can make
to our colleagues who are trying to put
this on a Patients’ Bill of Rights. The
R&D tax credit is in effect until 2004.
Let’s get an appropriate vehicle where
we can all walk together and support
the R&D tax credit and not put it on
the Patients’ Bill of Rights.

I thank my friend for yielding.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. SMITH of Oregon. Mr. President,
I say to my friend from Montana, I
want to put this on whatever moves. 1
know it does not expire until 2004. I
also know President Bush did include
this in his original tax bill, but that
was moved down then. It was unfortu-
nate it was moved down.

I want to see us do it as quickly as
we can for the simple reason that busi-
nesses need to make planning and ex-
penditures that last an awful long
time. The year 2004 does not fit with
some of those plans that need to be
made.

This is not unrelated to medicine and
patients’ health. Part of the techno-
logical development we are hoping to
continue to provide to our people is in
the pharmaceutical and biotechno-
logical areas which do have a direct
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bearing on patients’ health. The best
right a patient can have is good health.
This will facilitate that a great deal,
perhaps as much as anything else in
the bill.

I ask unanimous consent to send a
modification of my motion to the desk.

Mr. BAUCUS. Reserving the right to
object, could the Senator share with
the Senate the contents of the modi-
fication; otherwise, I will be con-
strained to object.

Mr. SMITH of Oregon. It is simply to
comply with the Parliamentarian’s re-
quest to be consistent with Senate re-
quirements.

Mr. BAUCUS. I do not object.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The motion, as modified, is as fol-
lows:

Mr. SMITH of Oregon moves to commit the
bill S. 1052, as amended, to the Committee on
Finance with instructions to report S. 1052
back to the Senate within 14 days with an
amendment that—

(1) makes the research and development
tax credit permanent and increases the rates
of the alternative incremental research and
development tax credit as provided in S. 41,

(2) provides that S. 1052, as amended pursu-
ant to paragraph (1), does not negatively im-
pact the social security trust funds or result
in an on-budget surplus that is less than the
medicare surplus account, and

(3) provides that S. 1052, as so amended, is
not subject to a budget point of order.

Mr. REID. Has everyone yielded back
their time?

Mr. SMITH of Oregon. I yield 1
minute to the Senator from Virginia.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. ALLEN. To wrap up in response
to some of the assertions and com-
ments made in opposition to this
amendment, the reason this amend-
ment is necessary is, unfortunately,
the other side of the aisle knocked out
the amount of the tax cut we wanted
and omitted small family farms and
small businesses against the research
and development tax credit. Senator
HATCH was working mightily, with the
support of many Members, to try to get
this into the tax cut bill.

More important than all the proce-
dure is the fact that our economy is
going very slowly. I am trying to be
positive at this moment. The tech-
nology sector is obviously going very
slowly. In fact, it is in some regards
frozen, especially in new investment.
The research and development tax
credit being made permanent now mat-
ters because now and in the next few
quarters is when technology compa-
nies, pharmaceuticals, biotechs, all
folks in tech, will be making decisions,
and those decisions need to be made so
they can create the jobs, get our econ-
omy going again, and improve our
lives.

I thank the Senator from Oregon for
this amendment and hope my col-
leagues will support this amendment.

Mr. SMITH of Oregon. We yield back
the remainder of our time.

Mr. BAUCUS. I ask, is all time yield-
ed back?
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The PRESIDING OFFICER. The Sen-
ator from Montana has 8 minutes 50
seconds.

Mr. BAUCUS. Mr. President, I yield
back my time and I make a constitu-
tional point of order against Senator
SMITH’S motion on the grounds that the
motion would affect revenues on a bill
that is not a House-originated revenue
bill.

I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. REID. I ask permission to enter a
request for unanimous consent with
the Senator from New Hampshire. I ask
that the vote on the motion made by
the Senator from Montana be set aside
and we next go, as has been already or-
dered, to the Allard amendment, the
Nickles amendment, we debate the
Allard and the Nickles amendment,
and vote on those three amendments at
the conclusion of debate.

Mr. GREGG. We have 2 minutes
equally divided prior to the Allard
amendment and Nickles amendment to
explain.

The PRESIDING OFFICER. Does the
Senator so amend his request?

Mr. REID. Yes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Colorado is recog-
nized.

AMENDMENT NO. 821

Mr. ALLARD. Mr. President, I call
up amendment No. 821.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Colorado [Mr. ALLARD],
for himself, and Mr. GREGG, Mr. CRAIG, Mr.
NICKLES, Mr. ALLEN, Mr. INHOFE, Mr. SMITH
of New Hampshire, Mr. GRAMM, Ms. COLLINS,
Mr. SESSIONS, Mr. ENzI, and Mr. CAMPBELL,
proposes an amendment numbered 821.

Mr. ALLARD. Mr. President, I ask
unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To exempt small employers from
causes of action under the Act)

On page 148, between lines 23 and 24, insert
the following:

‘(D) EXCLUSION OF SMALL EMPLOYERS.—

‘(i) IN GENERAL.—Notwithstanding any
other provision of this paragraph, in addition
to excluding certain physicians, other health
care professionals, and certain hospitals
from liability under paragraph (1), paragraph
(1)(A) does not create any liability on the
part of a small employer (or on the part of
an employee of such an employer acting
within the scope of employment).

‘(ii) DEFINITION.—In clause (i), the term
‘small employer’ means an employer—

‘“(I) that, during the calendar year pre-
ceding the calendar year for which a deter-
mination under this subparagraph is being
made, employed an average of at least 2 but
not more than 15 employees on business
days; and

“(IT) maintaining the plan involved that is
acting, serving, or functioning as a fiduciary,
trustee or plan administrator, including—
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‘‘(aa) a small employer described in section
3(16)(B)(i) with respect to a plan maintained
by a single employer; and

‘“‘(bb) one or more small employers or em-
ployee organizations described in section
3(16)(B)(iii) in the case of a multi-employer
plan.

“‘(iii) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF EMPLOYER SIZE.—For pur-
poses of this subparagraph:

“(I) APPLICATION OF AGGREGATION RULE FOR
EMPLOYERS.—AIl persons treated as a single
employer under subsection (b), (¢), (m), or (0)
of section 414 of the Internal Revenue Code
of 1986 shall be treated as 1 employer.

‘(II) EMPLOYERS NOT IN EXISTENCE IN PRE-
CEDING YEAR.—In the case of an employer
which was not in existence throughout the
preceding calendar year, the determination
of whether such employer is a small em-
ployer shall be based on the average number
of employees that it is reasonably expected
such employer will employ on business days
in the current calendar year.

‘‘(III) PREDECESSORS.—Any reference in
this paragraph to an employer shall include
a reference to any predecessor of such em-
ployer.

On page 165, between lines 14 and 15, insert
the following:

‘(D) EXCLUSION OF SMALL EMPLOYERS.—

‘(i) IN GENERAL.—Notwithstanding any
other provision of this paragraph, in addition
to excluding certain physicians, other health
care professionals, and certain hospitals
from liability under paragraph (1), paragraph
(1)(A) does not create any liability on the
part of a small employer (or on the part of
an employee of such an employer acting
within the scope of employment).

‘(ii) DEFINITION.—In clause (i), the term
‘small employer’ means an employer—

‘“(I) that, during the calendar year pre-
ceding the calendar year for which a deter-
mination under this subparagraph is being
made, employed an average of at least 2 but
not more than 15 employees on business
days; and

“(IT) maintaining the plan involved that is
acting, serving, or functioning as a fiduciary,
trustee or plan administrator, including—

‘‘(aa) a small employer described in section
3(16)(B)(i) with respect to a plan maintained
by a single employer; and

‘“‘(bb) one or more small employers or em-
ployee organizations described in section
3(16)(B)(iii) in the case of a multi-employer
plan.

¢“(iii) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF EMPLOYER SIZE.—For pur-
poses of this subparagraph:

“(I) APPLICATION OF AGGREGATION RULE FOR
EMPLOYERS.—AIl persons treated as a single
employer under subsection (b), (¢), (m), or (0)
of section 414 of the Internal Revenue Code
of 1986 shall be treated as 1 employer.

“(II) EMPLOYERS NOT IN EXISTENCE IN PRE-
CEDING YEAR.—In the case of an employer
which was not in existence throughout the
preceding calendar year, the determination
of whether such employer is a small em-
ployer shall be based on the average number
of employees that it is reasonably expected
such employer will employ on business days
in the current calendar year.

‘“‘(III) PREDECESSORS.—Any reference in
this paragraph to an employer shall include
a reference to any predecessor of such em-
ployer.”

Mr. ALLARD. Mr. President, my
amendment provides another oppor-
tunity for the Senate to protect the
country’s employees of small busi-
nesses. Yesterday, the Senate voted on
an amendment I offered that would
have protected employees of small
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businesses from losing their health
care insurance.

I am offering another amendment
that gives Members another chance to
protect those employees. My amend-
ment, cosponsored by 12 Senators, pro-
tects employees of small businesses
from losing their health insurance. My
amendment exempts employers with 15
or fewer employees from unnecessary
and unwarranted lawsuit.

We must protect small business em-
ployees from losing their health care
insurance. Small business represents
over 99 percent of all employers in
America. If the Kennedy bill passes in
its current form, small business em-
ployees will be subject to increased
health care premiums and to the possi-
bilities of losing their health care in-
surance altogether.

Based on studies from the Congres-
sional Budget Office and the Lewin
Group, the Kennedy bill will cause
more than 1 million Americans to lose
their health insurance. The White
House estimates—and that is rather
conservative, I believe, because the
White House estimated even more
Americans will lose their health care
insurance—the Kennedy bill could
cause 4 to 6 million Americans to lose
their health care.

The least the Senate can do to pro-
tect small business employees from
losing their health insurance and pro-
tect small employers from unnecessary
liability is to pass this amendment. We
are talking about employers that have
15 to 2 employees. Currently, numerous
Federal laws provide exemption for
small businesses and their employees.

In my previous amendment we talked
about the 50 employee exemptions. The
other side made the point it was unfair
because we were creating a bright line
and those with 49 employees would not
have an opportunity to take advantage
of benefits provided in the amendment
as those with, say, 51 employees. This
amendment draws a bright line. We are
addressing the very small employers of
the small business sector; that is, 15
employees or fewer. True, we have a
bright line, but it is not unusual in
Federal law to draw bright lines trying
to differentiate where the respective
law should deal with different sizes of
employees, trying to draw a line be-
tween small employers and the larger
employers.

Let me cite for Members some exam-
ples. The Occupational Safety and
Health Act exempts businesses of 10 or
fewer employees, workers, in certain
low-hazard industries. The Americans
with Disabilities Act defines the term
“employer’’ as a person who has 15 or
more employees engaged in an industry
affecting commerce. This is the area
where we have decided in this amend-
ment to differentiate the very small
employers from the other small busi-
nesses of this country. The Worker Ad-
justment and Retraining Modification
Act, commonly referred to as the Plant
Closing Act, defines the term ‘‘em-
ployer’” as any business that employs
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100 or more employees. The Family and
Medical Leave Act, which requires em-
ployers to grant leave to parents to
care for a newborn or seriously ill
child, exempts businesses with fewer
than 50 employees. The Fair Labor
Standards Act, which established the
minimum wage standards, exempts cer-
tain employers with minimum gross in-
come—they did not use the number of
employees—of less than $500,000 as an
indication of what a small employer
might be as it applies to that statute.

The Walsh-Healy Public Contracts
Act, which contains minimum wage
and overtime for federally contracted
employers, exempts employers that
have Federal contracts for materials
exceeding $10,000, which also is indic-
ative of a small employer. The Age Dis-
crimination and Employment Act of
1967 exempts employers of 19 or fewer
workers.

These numerous employee protec-
tions are currently in place as Federal
law. The Senate should extend similar
protections to employees of small busi-
ness. If we do not protect employees
from frivolous lawsuits, more than a
million—some estimate up to 9 million
employees—will lose their health care
insurance.

Again, I am offering this amendment
to provide the Senate with another
chance to protect employees of small
business from losing their health care
insurance.

I inquire the time remaining on my
side?

The PRESIDING OFFICER. The Sen-
ator has 9% minutes.

Mr. ALLARD. Mr. President, I re-
serve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized.

Mr. KENNEDY. Mr. President, this is
the third bite of the apple. The first
bite was Senator GRAMM’s amendment,
where we were going to provide protec-
tion for all employers. Then we had the
Allard amendment to protect an em-
ployer with 50 employees or less. Now
with this amendment, we are down to
15.

The fact is, yesterday, if there was
any question about what this legisla-
tion was really all about, it was well
debated, discussed and addressed. That
was in the amendment offered by Sen-
ator SNOWE of Maine and Senator
DEWINE of Ohio. In their amendment,
the Wall Street Journal says:

Employer protection makes gains. Senate
passes rule to shield companies from work-
ers’ health plan lawsuits.

It is very clear now that the only em-
ployers, large or small, that are going
to be vulnerable are those that take an
active involvement in disadvantaging
their employees in health care and put-
ting them at greater risk of death or
serious injury. That is it. The rest of
this has been worked out. We have
done it with 100 employees, we have
done it with 50, and now we are down to
15. It makes no more sense today.
Those employees should be adequately
protected in these companies. I imag-
ine, if the Senator is not successful
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with 15, we will be down to 10, we will
be down to 5, and then we will be down
to 3.

We have addressed this issue. Every
Member of this body ought to know it.
I think this is a redundant amendment,
one that we have addressed. The argu-
ments are familiar. I yield to the Sen-
ator from Nevada.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, this is clear
filibuster by amendment. I have been
here a long time. I have seen this hap-
pen. As the Senator from Massachu-
setts pointed out, we have been here;
we have done that. Next, as the Sen-
ator from Massachusetts indicated, it
will be 10 employees, 5 employees, 4
employees, 3 employees.

When the time has expired on this
amendment, I will offer a motion to
table. This amendment should not be
discussed. It should not take up the se-
rious time of the Senate that has been
so well used these past 9 days.

The PRESIDING OFFICER. Who
yields time?

Mr. ALLARD. I yield 2 minutes to
the Senator from New Hampshire.

Mr. GREGG. I join the Senator from
Colorado on this amendment. This bill
is incredibly complex—to be kind. It
has thousands of moving parts. The bu-
reaucracy, which is going to be created
and empowered as a result of it, is
going to be massive. The lawsuits are
going to be massive. The number of lit-
igable events is going to be massive. It
is going to be incomprehensible to
large amounts of the American work-
ing public and their employers.

It is only elementary fairness that
we say, to at least the smallest em-
ployers that are the ones creating the
jobs in America today, you are not
going to have to pay what will un-
doubtedly be your entire profit margin
in order to try to comply with this new
piece of legislation.

For employers that have 15 or fewer
employees, it is simply fairness that we
take them out from this cloud and give
them the opportunity to give their peo-
ple jobs and not be overwhelmed by the
cost of this bill.

We have talked a lot about the costs
of this bill, but let me cite a couple of
figures. The cost to defend the average
malpractice suit is $77,000. There are
very few employers in this country
that have less than 15 employees that
are making more than $77,000. They are
running a small business, a grocery
store or restaurant, gas station, small
retailer. These are the smallest busi-
nesses that create the most energy in
our economy. That is where our jobs
are created; they are created in these
small businesses.

Let’s not have those folks who are
willing to be entrepreneurs for the first
time in their lives, the first-time en-
trepreneurs who are willing to step
into the risk pool of the capitalist sys-
tem and, as a result, create jobs, let’s
not burden them with the bureaucracy
and cost of this bill which we know is
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going to be extraordinary. Let’s pass
the Allard exemption for employers
with 15 or fewer employees.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, let’s
just go back over what we are talking
about this afternoon. First of all, the
majority of small businessmen and
women in this country are not involved
in decisionmaking that affects the
well-being of the employees. We know
that. They basically are busy enough.
It has been explained by Members that
they are involved in running their busi-
nesses. This is really not an issue so
much in terms of small business.

The only people that will be affected
by this are the small businessmen or
women who get hold of the HMO where
they have the insurance and says, look,
if any of my employees are going to
run up a bill more than $25,000, call me
up because I want to know. When that
HMO calls up, the employer says: Don’t
give them the treatment. As a result of
not giving that treatment, the child of
an employee is put at risk, and perhaps
dies, or the wife of an employee, who
has breast cancer, is denied access into
a clinical trial and may die as a result.
This is only if you can demonstrate the
employer is actively involved in deny-
ing the benefits to those employees.
Are we going to say that all these em-
ployers, with 15 or fewer employees,
are going to be completely immune
from this when the only employer that
has to worry about this is one who is
going to be actively involved in mak-
ing a decision that puts their employ-
ees at risk? We built in the protections
with the Snowe-DeWine amendment.
We built them in and we have sup-
ported them. But it seems to me that
workers in these companies, which
make up about 30 percent of the Amer-
ican workforce, ought to be given the
same kinds of protections against the
employers that are going to make that
decision.

Make no mistake about it. The great
majority of employers do not do that
today. Only a very small group do. But
if the small group that do do that are
able to get away with it, there is an
open invitation to other small busi-
nessmen and women, in order to keep
their premiums down, to get involved
in similar kinds of activities. This will
offer carte blanche so that 30 percent of
the American workforce will not be
covered one bit with this legislation. It
makes no sense. It didn’t make any
sense when it was first offered by Sen-
ator GRAMM,; it didn’t make any sense
when it was offered previously by Sen-
ator ALLARD; and it makes no sense at
this time.

The only people who have to worry
are those employers that are going to
connive, scheme, and plot in order to
disadvantage their employees in ways
that are going to bring irreparable
harm, death, and injury to them. If you
want to do that to 30 percent of the
workforce and put them at that kind of
risk, this is your amendment.
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I do not think we should. I hope the
amendment will be defeated.

The PRESIDING OFFICER (Mr. CAR-
PER). The Senator from Massachusetts
has 9 minutes 23 seconds remaining.
Who yields time?

Mr. ALLARD. Mr. President, I yield 3
minutes to the Senator from OKkla-
homa.

Mr. NICKLES. My friend and col-
league from Massachusetts said if you
want to do this, you should sponsor
this amendment. I am not sure I want
to do what he just described, but I want
to sponsor this amendment with my
colleague and friend from Colorado. I
ask unanimous consent to be listed as
a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NICKLES. This amendment is vi-
tally important for small business.
This bill, the underlying bill, says em-
ployers beware, we are coming after
you because we do not exempt employ-
ers.

Interestingly enough, we exempt
Federal employees, we exempt Medi-
care, we exempt government plans, but
we do not exempt private plans. Any-
body who has a private plan, employers
beware because they can sue you and
they can sue the plan.

Oh, I know we came up with a little
cover, and maybe you can put the li-
ability under the form of a designated
decisionmaker, and they can assume it.
But guess what? They are going to
charge the employer for every dime
they think it is going to cost. And my
guess is, the designated decisionmaker
will want to have enough cover so they
don’t go bankrupt, so they are going to
charge a little extra to make sure they
have enough to protect them from the
liability and the costs that are associ-
ated with this plan.

The cost of health care is exploding.
Health care costs went up 12.3 percent
nationally last year. They are supposed
to go up more than that this year. That
is not for small businesses. The cost of
health care for small business is 20, 21,
22 percent, and that is without the cost
of this bill.

CBO estimates the cost of this bill is
4.2 percent. But if you assume there is
going to be a whole lot of defensive
medicine, you can probably double that
figure. And with the liability, you are
probably looking at another 9 or 10 per-
cent on top of the 20 percent for small
business. Those are not figures I am
just grabbing out of the air, I think
they are the reality.

My friend and colleague from Colo-
rado, Senator ALLARD, is saying: Wait
a minute. Let’s exempt small employ-
ers, those people struggling to buy
health care for the first time. Let’s
protect them and make sure they won’t
be held to the liability portions.

Federal employees are not able to sue
the Federal Government. Why should
we say: Oh, yes, you can have a field
day on small employers. The only way
to purely protect them—to surely pro-
tect them—is to adopt the Allard
amendment.
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I urge my colleagues to vote in sup-
port of the Allard amendment to pro-
tect small businesses.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Mr. President, I re-
serve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Colorado has 4 minutes 25
seconds remaining.

Who seeks time?

Mr. ALLARD. Mr. President, I say to
the majority I would like to be able to
wrap up on my amendment, if I might.

Mr. KENNEDY. Why don’t you wrap
up.
Mr. ALLARD. If you have finished, I
will wrap up and then yield the time.

Mr. KENNEDY. Don’t get too provoc-
ative.

Mr. ALLARD. Don’t get too provoca-
tive? Maybe the Senator from Massa-
chusetts would like to respond?

Mr. KENNEDY. That is all right.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Thank you, Mr. Presi-
dent.

Mr. President, I have had the experi-
ence of starting a business from
scratch and having to meet a payroll.
As far as I am concerned, too few Mem-
bers of the Senate have ever had the
opportunity to be in business for them-
selves and had to meet the challenges
of meeting a payroll. But I personally
know how legislation such as this can
affect your business. I have had to face
those tough decisions. They are not
pleasant.

There are a lot of small business em-
ployers all over this country that are
sending letters to Members of this Sen-
ate about the very same concerns that
have been expressed by the Senator
from OKklahoma, the Senator from New
Hampshire, and numerous other Sen-
ators, at least on this side of the aisle,
about the impact of this particular
piece of legislation on small business.

Let me take one example. There is a
Mr. Terry Toler, for example, of Gree-
ley, CO. I represent the State of Colo-
rado. He runs a small construction
business. He employs three workers.
The health insurance he provides to his
employees also helps take care of the
needs of his family. Terry cannot af-
ford the costs that would come with
the Kennedy bill in its current form.

Last year, Terry’s company had a 65-
percent increase in health insurance
premiums and costs. This increase was
on top of Terry’s other insurance costs,
including equipment insurance, profes-
sional liability insurance, and general
liability insurance. If this bill is passed
in its current form, the company’s
health insurance rates will increase
even further. As a result, he may have
to drop the health insurance he pro-
vides for his employees and his family.

My amendment will protect Terry
and his employees from losing their
health insurance. Terry is one of hun-
dreds of small employers in Colorado
that would be forced to jeopardize their
health care insurance. We need to pro-

CONGRESSIONAL RECORD — SENATE

tect hard-working employees from los-
ing their health insurance.

Let me share some further concerns
of this small businessman. Large em-
ployers can obtain health insurance at
a much lower rate. As a result, small
business employers cannot compete
with larger companies. In a tight labor
market, employers compete for the
best employees. These are all competi-
tive issues about which a small busi-
nessman is concerned. When this kind
of legislation moves forward, you can
understand their concerns.

I have heard comments from another
small businessman in Springfield, CO,
who has expressed his concern. He
writes:

Health care costs are already prohibitive.
Adding the law-given right to sue for puni-
tive damages can only increase costs. A pa-
tient bill of rights is important, but not at
the price of Kennedy’s bill.

He further states:

. . liability limits are a good way to help
cap rising health care costs.

As an employer, he must evaluate
the price tag that comes with paying
for health care. He believes it is prohib-
itive.

According to a recent survey of some
600 national employers, 46 percent of
employers would likely drop health
care coverage for their workers if they
were exposed to new health care law-
suits.

This is not a good bill for small busi-
ness. The adoption of the Allard
amendment would make it better. So I
am asking my colleagues in the Senate
to join me in protecting employees of
small business, thus protecting the em-
ployees’ health care they currently
enjoy. If the Kennedy bill passes in its
current form, the health care protec-
tion of more than 1 million Americans
will be jeopardized. Colleagues should
support this amendment to protect em-
ployees’ health insurance and limit
small employer liability.

Mr. President, how much time do I
have remaining?

The PRESIDING OFFICER. The Sen-
ator from Colorado has 3 seconds re-
maining.

Mr. ALLARD. I reserve the remain-
der of my time.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. KENNEDY. I say to the Senator,
I am going to make a brief statement,
and then he can wind up. I will yield
him 2 minutes after I make a brief
statement.

The PRESIDING OFFICER. The Sen-
ator has 9 minutes.

Mr. KENNEDY. I yield myself 4 min-
utes.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, first
of all, we acknowledge the burden that
is placed upon small business and the
costs of their insurance. The Senator is
quite correct that they pay anywhere
from 20 to 30 percent more. They are
constantly having to look at newer
kinds of companies as they are being
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knocked off the insurance rolls. We un-
derstand that. We are prepared to work
with the Senator on this.

This is an important issue. I am
amazed that small businesses in my
own State can really survive with the
problems they have. We ought to be
able to find ways to help and assist
them; but this is not it.

We had $3.5 billion of profits last year
from the industry. They have already
asked for a 13-percent increase in their
premiums this year. They were 12 per-
cent last year. That is generally, with-
out this.

We have been over this during the de-
bate, that the cost of this is less than
1 percent a year over the next 5 years.
We have also gone over this and found
out that some of the wealthiest Ameri-
cans are the heads of these HMOs. Mr.
McGuire makes $564 million and got $350
million in stock value last year—$400
million. That has something to do with
the premiums for those companies.

This is a very simple Kkind of ques-
tion. He talks about protecting the em-
ployers. We are interested. They are
protected unless they go out and
change and manipulate their HMO to
disadvantage the patients who are
their employees and deny them the
kinds of treatments that would be pro-
tected and with which we are all pro-
tected.

I am reminded, myself, that my son
had cancer. I was able to get a spe-
cialist for him and to be able to get
into a clinical trial. I want those em-
ployees who are represented by the 15
not to be denied that same oppor-
tunity. I did not have someone who was
riding over that and denying me that.
But that is happening in America. It
might not be happening in Colorado,
but it is happening in America, where
employers are calling up and saying:
Don’t put them in those clinical trials.
We are here to stand and say: We are
going to protect them. We will work
with you, with the small business, but
let us protect the women who need
that clinical trial for cancer and the
children who need that specialist. Why
deny them those protections? That is
what this amendment is all about.

I am prepared to yield the last 2 min-
utes to the Senator from Colorado.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Mr. President, I thank
the Senator from Massachusetts.

I am continuing to hear from small
business employers. And other Mem-
bers of this Senate, as well, are hearing
the same message I am. They are con-
cerned about the rising cost of health
care and the impact it will have on
their business and the impact this par-
ticular piece of legislation is going to
have on costs.

They are also concerned about the in-
creased number of lawsuits that will be
faced by small business employers if
this particular piece of legislation
passes.

My amendment provides some relief
for small businesses of 15 employees or
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fewer. When you first glance at this
bill, as I did, you say: It looks as if the
employer has been exempted. But when
you read the fine print, then you see
there is a circle around it, and you find
that the small businessman gets pulled
in and becomes subject to lawsuits,
more lawsuits than he is facing now.
That puts at jeopardy the health care
he is currently providing for his em-
ployees.

I am asking the Members of the Sen-
ate to join me to make sure small busi-
ness doesn’t get pulled into this ever-
expanding web of tangled lawsuits into
which they are going to be pulled if
this particular bill passes.

The Allard amendment is a good
amendment. I hope Members of the
Senate will join me in protecting small
business, those of 15 employees or
fewer.

Mr. President, I yield back the re-
mainder of my time.

Mr. KENNEDY. Mr. President, I yield
back my time.

The PRESIDING OFFICER. All time
is yielded back.

Mr. ALLARD. Mr. President, I ask
unanimous consent to print in the
RECORD an editorial run in the Fort
Collins Coloradoan.

There being no objection, the edi-
torial was ordered to be printed in the
RECORD, as follows:

PATIENTS’ BILL OF RIGHTS NOT END-ALL TO

HEALTH CARE ISSUES

Physician (and consumer), heal you, should
be the motto for the Patients’ Bill of Rights
now under consideration by Congress.

The legislation, which actually includes
several amendments, focuses on whether
consumers can sue their health care pro-
viders for not approving treatment deemed
medically necessary. Congress should restore
that power to consumers, but only if the
suits are based on actual damages, rather
than punitive penalties. Those penalties
have led to some outrageous settlements,
and those legal costs have been passed on to
employers and employees.

But consumers would be unwise to believe
that this legislation can solve the broader
issues of the rising cost of health care.

Many symptoms combine to make medical
care costly: Pharmaceutical companies are
advertising directly to consumers rather
than doctors, which means patients may de-
mand the more expensive brand-name medi-
cines. Low deductibles for doctor office visits
benefits consumers upfront, but health care
providers shift their expenses by demanding
higher premiums, which have increased
sometimes 10-fold in the past decade for em-
ployers.

Publicly owned health care providers face
the sometimes-conflicting mission of an-
swering to stockholders, who want profits,
and their customers, who demand lower pre-
miums and broader access to care. All the
while, health care CEOs are receiving bo-
nuses worth millions.

Managed care is not all negative. Without
a cooperative system, many individuals
could not afford even simple doctor’s visits
to maintain their health. Those without in-
surance usually have to turn to acutely ex-
pensive emergency rooms for health care.
The focus on preventive care came about, in
part, from health care providers who were
seeking to keep their costs down, but the
process also keeps patients healthy.

Legislation will not replace the need for
innovation and close scrutiny by consumers
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and health care professionals regarding how
the system works. Some providers are using
a triage-type system to evaluate and treat
patients efficiently; employers are shopping
around to find health plans that fit their
needs; providers are considering tiered-cost
plans; and patients bear responsibility for
keeping themselves as healthy as possible.

Congress should allow patients the right to
sue providers and exempt employers who
have no control over medical decisions. Still,
turning the decision over to the courts in ex-
pensive and unwieldy, with lawyers seeing
the most benefit. Another option is to rely
on a binding mediation process or an inde-
pendent panel to weigh medical coverage de-
cisions to keep the focus on health care and
off litigation.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I move to
table the Allard amendment and ask
for the yeas and nays. Under the pre-
vious agreement, that will be set aside
and we will go to the Nickles amend-
ment now.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The yeas and nays were ordered.

AMENDMENT NO. 850

The PRESIDING OFFICER. Under
the previous order, the pending amend-
ment is set aside and the Senator from
Oklahoma is recognized.

Mr. NICKLES. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Oklahoma [Mr. NICKLES]
proposes an amendment numbered 850.

Mr. NICKLES. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To apply the patient protection

standards to Federal health benefits pro-

grams)

On page 131, after line 20, insert the fol-
lowing:

TITLE III—APPLICATION OF PATIENT
PROTECTION STANDARDS TO FEDERAL
HEALTH CARE PROGRAMS

SEC. 301. APPLICATION OF PATIENT PROTECTION

STANDARDS TO FEDERAL HEALTH
CARE PROGRAMS.

(a) APPLICATION OF STANDARDS.—

(1) IN GENERAL.—Each Federal health care
program shall comply with the patient pro-
tection requirements under title I, and such
requirements shall be deemed to be incor-
porated into this section.

(2) CAUSE OF ACTION RELATING TO PROVISION
OF HEALTH BENEFITS.—Any individual who re-
ceives a health care item or service under a
Federal health care program shall have a
cause of action against the Federal Govern-
ment under sections 502(n) and 514(d) of the
Employee Retirement Income Security Act
of 1974, and the provisions of such sections
shall be deemed to be incorporated into this
section.

(3) RULES OF CONSTRUCTION.—For purposes
of this subsection—

(A) each Federal health care program shall
be deemed to be a group health plan;

(B) the Federal Government shall be
deemed to be the plan sponsor of each Fed-
eral health care program; and
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(C) each individual eligible for benefits
under a Federal health care program shall be
deemed to be a participant, beneficiary, or
enrollee under that program.

(b) FEDERAL HEALTH CARE PROGRAM DE-
FINED.—In this section, the term ‘‘Federal
health care program’ has the meaning given
that term under section 1128B(f) of the Social
Security Act (42 U.S.C. 1320a-7b) except that,
for purposes of this section, such term in-
cludes the Federal employees health benefits
program established under chapter 89 of title
5, United States Code.

Mr. NICKLES. Mr. President, this
amendment expands the coverage of
the bill basically to all Americans.

I have heard countless sponsors of
the bill say we should cover everybody
who needs basic protections. I have
heard it time and time again. I have
heard it on national TV shows, Sunday
morning shows: We should make this
apply to everybody. Some argue,
shouldn’t these protections be reserved
to the States because they have his-
torically done it? But the legislation
before us says, no, the Federal Govern-
ment will do it; we will do it for all pri-
vate plans. Usually they don’t even say
all private plans. They usually say for
all plans.

The truth is, the legislation we have
is a mandate on the private sector, but
we have exempted the public sector.

It is amazing to me, almost hypo-
critical—I don’t want to use that word,
impugning anybody’s motives—but it
bothers me to think we are so smart
and wise that we are going to mandate
these patient protections on every plan
in America, supersede State protec-
tions already present, and we don’t
give them to a group of employees over
whom we really have control. We do
have control over the Federal employ-
ees health care plan. We can write that
plan. We have control. We write the
checks. Federal employees pay about a
fourth, but the Federal Government
pays three-fourths. We have direct con-
trol over Federal employee plans, but
they are not covered by this bill.

Federal employees in the State of
Delaware or California or Oklahoma
usually get their health care from Blue
Cross or Aetna or whomever. They get
it just like any other employee, but
they are Federal employees. They don’t
get the patient protections under this
bill. They don’t have the appeals proc-
ess under this bill. They don’t have the
legal recourse that is under this bill.
They don’t have the patient protec-
tions that are dictated in this bill. All
other private sector employees will.
Does that really make sense? Is that
equitable? I am not sure.

My friend and colleague Senator
KENNEDY just talked about clinical
trials, and maybe they help somebody.
I looked at the language for Federal
employees. We are getting ready to
mandate a very expensive provision,
probably fairly popular, that says
under the McCain-Kennedy bill we pay
for all trials, for all purposes, if it has
any Federal connection whatsoever.
Federal employees aren’t covered by
the clinical trials section of this bill.
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They may be under individual plans,
but they are not by mandate, by pa-
tient protections. Some plans may
offer them; some plans may not. There
is not a dictate.

We are getting ready to mandate a
very expensive comprehensive list of
clinical trials for every private sector
plan in America, but not for Federal
employees. I find that interesting.

We are getting ready to mandate an
emergency room provision that in-
cludes prudent layperson, post-
stabilization, and ambulance care pro-
visions. I mention this for the Senator
from Delaware because I believe the
State of Delaware is passing a patient
protection program but they only
cover prudent layperson. That is what
Federal employees do. Federal employ-
ees don’t have poststabilization and
ambulance. That means our staffs, our
employees, don’t have the same patient
protections that we are getting ready
to mandate on every other health care
plan in America. I find that to be very
inconsistent.

I could go on and on and on. The OB/
GYN provision: Federal employees get
to have one visit. This is dictated or
mandated—one visit to an OB/GYN.
Under the bill we have before us, it ba-
sically allows the OB/GYN to authorize
any OB/GYN care, without any other
authorization requirements. That
sounds unlimited to me, a much more
expensive provision than what we have
for Federal employees.

It is almost the case all the way
through the bill. For pediatricians
under the McCain-Kennedy bill, we
allow parents to designate a pediatri-
cian for their children. That sounds
fine. I am sure if we voted on that, it
would be unanimous. That is not a dic-
tate for Federal employees. Some plans
may have it; some plans may not.

My point is, Federal employees don’t
have these patient protections. We are
getting ready to mandate something on
the private sector that we forgot to do
for the public sector.

It is interesting because I know
President Clinton made a big deal out
of the fact, saying: Congress is not act-
ing. I am going to have an Executive
order and make Federal employees
have these patient protections. I will
do it by Executive order. Well, he
didn’t do as much as we are getting
ready to do on the private sector. That
is my point.

I expect that what we are getting
ready to do, that the patient protec-
tions we are passing, the examples I
have listed—and that is not the total—
are much more expansive than what
has already been done. The same thing
would apply for Medicare. If all these
patient protections that have been es-
poused are so important, shouldn’t we
give those to senior citizens? Shouldn’t
senior citizens have the same expedited
review process, internal/external ap-
peal process, as we are going to man-
date on all the private sector? I would
think so. We all love our senior citi-
zens, our moms and dads and grand-
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parents. Surely we should give them
the same protections we are getting
ready to mandate. They don’t have it.
They can spend days in an appeals
process and never get out of the ap-
peals process.

What about Indian Health Service?
What about our veterans? Our veterans
aren’t covered by this bill. They don’t
have the same patient protections.
They don’t have the same expedited re-
view process. Shouldn’t they be cov-
ered?

Granted, this amendment could cost
a lot of money, but this bill will cost a
lot of money. I have heard a lot of peo-
ple say this bill only costs a Big Mac a
month, it is not all that expensive, it is
only just a little bit. I disagree with
that. I am also struck by the fact that
we are quite willing to mandate this on
every city, every State, every private
employer, but we don’t mandate it on
Federal employees. We don’t do it on
Federal programs. We do it on State
programs. We do it on city programs.
We don’t have any objection to dic-
tating how other governments have to
do it. We will tell them how to do it.
We just don’t think the Federal Gov-
ernment should do it. We don’t think
the programs under Federal control
should do it. I find that very incon-
sistent.

If this is that great of a program, and
I have some reservations. I think this
bill goes too far.

I think we are superseding State reg-
ulations, and I have stated that. I lost
on that amendment. Maybe that
amendment can be fixed in conference,
but for crying out loud, we should be
consistent. I have heard proponents say
time and time again that this bill is
not at all expensive. If so, shouldn’t it
apply to Federal employees? If we are
going to mandate Blue Cross/Blue
Shield in Virginia to provide this for
all private sector plans, union plans,
nonunion plans, and they also have
governmental plans—the same Blue
Cross—shouldn’t they apply to govern-
mental plans? They have to do it for
Virginia. Shouldn’t they have to do it
for the Federal Government? That is
my point.

There is some inconsistency here. If
these are such great protections and
they are not that expensive, we should
make sure they apply to our employees
as well. Senator KENNEDY mentioned
clinical trials, as if that was a man-
date. Some of the Federal plans cover
clinical trials. Not all do. We are get-
ting ready to mandate them for every
plan in the country. Shouldn’t we have
it for Federal employees as well—
maybe for the sons and daughters of
the staff members working here?
Shouldn’t they have access to those
just as the private sector will now have
access to them?

The appeals process: This is one of
the real keys. There have been hours of
debate on the floor saying that on ap-
peals every individual should have
rights of internal review, and then the
external review should be done by an
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independent entity not controlled by
the employer. Guess what Federal em-
ployees have? If they are denied care,
they can appeal. But to whom? They
appeal to the Office of Personnel Man-
agement—to their employer. The em-
ployer might subcontract it, but basi-
cally it is the employer, the Federal
Government. It is not totally inde-
pendent when the Federal Government
might be making that decision.
Shouldn’t we give Federal employees
that same independent external re-
view?

My amendment would make this bill
applying to the public sector include
Federal employees, Medicare, Med-
icaid, Indian health, veterans, and civil
service. I think it would help show that
if we are going to provide these protec-
tions for the private sector and, frank-
ly, mandate them, they should apply to
the public sector as well.

I reserve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I have
listened closely. I will come to the sub-
stance of the Senator’s amendment in
just a minute. I listened to him very
carefully about his great enthusiasm
for the Federal employee program. It is
a fact that 100 Members have that pro-
gram here in the Senate. It is inter-
esting because the taxpayers pay for 75
percent of it. So it is always inter-
esting for those of us who have been
trying to get a uniform, or a national
health insurance program. I favored a
single payer for years. I am glad to do
it any way that we are able to do it.

But I am glad to hear from my good
friend from Oklahoma how much he be-
lieves in the value of the Federal em-
ployee program of which 75 percent is
paid for every Member in here by the
Federal Government. When any of us
talk about trying to expand health in-
surance to try to include all Ameri-
cans, oh, my goodness, we are going to
have the Federal Government pay for
any of these programs? My goodness. 1
welcome the fact that the Senator
from Oklahoma is so enthusiastic
about that concept, about having a
uniform concept. It is interesting, you
know, Mr. President. Many Americans
probably don’t know it. When you
come in and sign on, there is a little
checkoff when you become employed in
the Senate. You check it and you are
included in the Federal employee pro-
gram. You have probably 30 or 35 dif-
ferent options. I wish the other Amer-
ican people had those kinds of options.
No, we don’t get any kind of support
for trying to give the American people
those kinds of options.

But do you know what, Mr. Presi-
dent? All these Senators who are al-
ways against any kind of health insur-
ance for all Americans are down there
checking that off as quick as can be to
get premiums subsidized 75 percent by
the taxpayers. Wonderful. Now they
come up and say, well, they don’t have
all of the protections on it.

I want to say to the good Senator
that I am very inclined to take the



S7144

amendment. I would like to take the
amendment. We are studying now the
budget implications because I don’t
want to take it and then find out that
we have the Senator from Oklahoma
come over and say we have exceeded
the budget limitations and then you
have a blue slip and therefore the
whole bill comes down. We know what
is happening now. The basic protec-
tions of this legislation, according to
the Congressional Research Service—
the patient protections in the McCain-
Edwards-Kennedy bill would apply,
with the exception of the right to sue.
That is what we are checking out at
the present time in terms of what
would be the estimation. Otherwise, I
am all for it.

We have now in the Medicare systems
that are involved in HMOs, they have
the right to sue on this. As we saw
some of those elements on the execu-
tive order, they have not been altered
by the administration. I would like to
make them statutory. No one would
like to make them statutory more
than I. I am about to wrap my arms
around the Senator and bring him in
and say I am in on this.

Hopefully, as our leader pointed out,
after all the lectures that I have had—
I don’t say that in a derogatory way to
my friend from Oklahoma—about
health insurance—we heard about how
we are going to increase the numbers
of those who are going to lose their
health insurance. We are not dealing
with that problem, with the 43 million.

We will have an opportunity to invite
your participation on these issues. We
had some votes on the extension last
year in terms of the parents on the
CHIP program and virtually every Re-
publican voted against it. To the ex-
tent that we saw progress made with
the good support of Senator SMITH and
RoN WYDEN, we now have about $28 bil-
lion, $29 billion in the Finance Com-
mittee that can be used for the expan-
sion of health care. We certainly want
to utilize that. That is only a drop in
the bucket. Our attempts in the past to
get reserve funds out of the Finance
Committee, which the Senator is on, so
we could move ahead with a health in-
surance program have fallen on deaf
ears.

I hope that all those—I will have a
talk on that later on because I am tak-
ing all of those statements and com-
ments made by our Republican friends
over the period of the past days, all
talking about health insurance, and we
will give them a good opportunity.
Hopefully, they won’t have to eat their
words. We will welcome some of their
initiatives. We know what they are
against. We want to know what they
are for in terms of getting some health
insurance.

Well, I will say that I am going to
recommend to our side that we accept
the Nickles amendment. So I am pre-
pared. The Senator made such a con-
vincing argument, and it has taken a
little while. He left out HCFA. That
was the only thing he left out. That is
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why we have been so persuaded. I know
HCFA is not going to have anything to
do with this amendment the Senator
offers because, otherwise, I know he
would not offer it.

Mr. REID. Will the Senator yield?

Mr. KENNEDY. Yes.

Mr. REID. Would the Senator from
Oklahoma agree to a voice vote be-
cause it appears he is going to win so
overwhelmingly?

Mr. NICKLES. I will think about
that. How much time remains?

The PRESIDING OFFICER. Five
minutes. The Senator from Massachu-
setts has almost 9 minutes.

Mr. NICKLES. Mr. President, I ne-
glected to do this earlier and I meant
to do it. I wanted to compliment Sen-
ator GREGG and Senator KENNEDY for
their leadership on this bill and their
leadership on the education bill be-
cause it is kind of unusual that we
have two committee chairmen and two
people who are responsible for moving
two major pieces of legislation con-
secutively. So they combined and spent
about the last 2 months on the floor.
That is not easy.

I have always enjoyed debating and
working with my friend and colleague
from Massachusetts, and we are good
friends. Occasionally, we agree. We
have had two or three amendments,
and we have had great oratory and, oc-
casionally, we still agree on amend-
ments. I appreciate that. We ended up
coming together basically on covering
union plans today. We got very close to
an agreement. We will make that, I
guess, in the managers’ amendment. I
appreciate that. I appreciate his will-
ingness to accept this amendment.

I will be very frank and say we don’t
know how much this is going to cost,
but frankly, we don’t know how much
this costs in the private sector. There
is a point to be made. The Senator said
maybe we can accept it, and possibly it
can work out to give patient protec-
tions, but I don’t know about the right
to sue. That might be pretty expensive.
We are doing that on the private sector
as well. We do not know how much that
is going to cost, but it will be very ex-
pensive.

Federal employees have a lot of pro-
tections, but they do not have near the
protections we are getting ready to
mandate on the private sector.

Medicare has some patient protec-
tions. They do not have near the pa-
tient protections that we will be man-
dating on the private sector. They do
not have an appeals process that is as
expedited as this. I do not have a clue
whether Medicare can comply with this
language. It takes, in many cases, hun-
dreds of days to get an appeal com-
pleted in Medicare. We have a very ex-
pedited appeals process in this bill. I
happen to support that appeals process,
and it would be good if Medicare could
have a very concise, complete, final ap-
peals process and one, hopefully, that
would be binding. We improved the ap-
peals process in this bill today with the
Thompson amendment, and I com-
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pliment Senator THOMPSON for his
leadership on that bill.

I would be very troubled to go back
to my State of Oklahoma and have a
town meeting and tell employers they
have to do this, this, this, and this;
they have to have this in their plans; if
things do not work out, they might be
sued for unlimited damages, and have
one of them raise their hand and say,
“Did you do that for Federal plans,”
and say, ‘“No, we didn’t. We just did it
for you. We think maybe we are not
going to do it for ourselves.”

We have control over Federal plans.
Those are the ones over which we real-
ly have control. I would find it very
troublesome. I was one of the principal
sponsors of the Congressional Account-
ability Act a few years ago who said
Congress should live under the rules
like everybody else. I remember some
of my colleagues saying: Don’t do that;
if we make the Capitol comply with
OSHA, it is going to be very expensive.
If you walk into the basement of the
Capitol today, you will find a lot of
electrical wires that would not pass
any OSHA inspection.

It bothers me to think we are going
to mandate on every private sector
health care plan: You have to have
this, this, this, and this, all very well-
intentioned, I might add, but some of
which will be pretty expensive. I would
find it troubling if we mandate that on
the private sector and say: Oops, we
forgot to do it for Federal employees.

That is the purpose of my amend-
ment. I appreciate the willingness of
my colleague from Massachusetts to
accept the amendment.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I lis-
tened to the Senator talk about being
in a town meeting and the questioner
says: How in the world, Senator, can
you apply all these provisions to our
small business and you are not doing
that to the Federal employees?

I would think at a town meeting in
my State of Massachusetts someone
might stand up and say: Senator, how
come your health care premium is
three-quarters paid by the taxpayers;
why don’t you include me? That is
what I would hear in my State of Mas-
sachusetts. That is what I hear.

Maybe they are going to ask you
about the right to sue where hard-
working people have difficulty putting
together the resources to get the pre-
miums and get the health care. They
wonder why the Federal Government is
paying for ours. If we are being con-
sistent with that, I say to the Senator
from Oklahoma, we ought to be out
here fighting to make sure their health
care coverage is going to be covered. I
do not see how we can have a town
meeting and miss that one.

It is interesting, as we get into the
Federal employees, we have 34, 35 dif-
ferent choices. What other worker in
America has that kind of choice? The
people say, what about your appeal?
Generally speaking, you do not need an
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appeal; you can just go to another
health care policy. We have that
choice, but working Americans do not.
They are stuck with the choices in the
workforce. We can get on with those
differences. But I am still in that won-
derful good moment of good cheer for
my friend from Oklahoma. I urge all
our colleagues to support this well-
thought-out, well-considered amend-
ment. I look forward to working with
him on other matters on health care to
make sure we are going to do for the
others, the rest of the people of Massa-
chusetts and Oklahoma, as well for
them as we do for ourselves in health
care.

I am ready to yield back the time or
withhold my time.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, I thank
my colleague. He mentioned the fact
that the Federal Government pays
three-fourths of the cost of health care
for Federal employees. That is correct.
With some companies it is more and
some companies it is less.

The Federal Government pays 100
percent of my salary. The Senator from
Massachusetts might want the Federal
Government to pay 100 percent of the
salaries in Massachusetts; I don’t
know. I appreciate his willingness to
accept the amendment. I am not going
to ask for a recorded vote.

The PRESIDING OFFICER. Does the
Senator yield back his time?

Mr. NICKLES. I yield back my time.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 6 minutes
remaining.

Mr. KENNEDY. I yield back my time.

The PRESIDING OFFICER. All time
having been yielded back, the question
is on agreeing to amendment No. 850.

The amendment (No. 850) was agreed
to.

Mr. KENNEDY. I move to reconsider
the vote.

Mr. NICKLES. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. REID. Regular order, Mr. Presi-
dent.

MOTION TO COMMIT

The PRESIDING OFFICER. Under
the previous order, there are now 4
minutes evenly divided prior to the
vote on the point of order on the mo-
tion to commit. Who yields time?

Mr. REID. Mr. President, the partici-
pants are not here. We ask the roll be
called.

The PRESIDING OFFICER. All time
is yielded back.

Under the precedents and practices of
the Senate, the Chair has no power and
authority to pass on such a point of
order. The Chair, therefore, under the
precedents of the Senate, submits the
question to the Senate: Is the point of
order well taken? The yeas and nays
have been ordered. The clerk will call
the roll.

The assistant legislative clerk called
the roll.
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Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
1cI) and the Senator from Alaska (Mr.
MURKOWSKI) are necessarily absent.

The yeas and nays resulted—yeas 57,
nays 41, as follows:

[Rollcall Vote No. 214 Leg.]

YEAS—57
Akaka Dorgan Lieberman
Baucus Durbin Lincoln
Biden Edwards McCain
Bingaman Feingold Mikulski
Boxer Feinstein Miller
Breaux Fitzgerald Murray
Byrd Graham Nelson (FL)
Cantwell Grassley Nelson (NE)
Carnahan Harkin Nickles
Carper Hollings Reed
Chafee Inouye Reid
Cleland Jeffords Rockefeller
Clinton Johnson Sarbanes
Conrad Kennedy Schumer
Corzine Kerry Snowe
Daschle Kohl Stabenow
Dayton Landrieu Torricelli
DeWine Leahy Wellstone
Dodd Levin Wyden
NAYS—41
Allard Enzi Roberts
Allen Frist Santorum
Bayh Gramm Sessions
Bennett Gregg Shelby
Bond Hagel Smith (NH)
Brownback Hatch Smith (OR)
gunnmg geltm}i Specter
urns utchinson

Campbell Hutchison i;evens

omas
Cochran Inhofe Thompson
Collins Kyl
Craig Lott Thgrmgnd
Crapo Lugar Voinovich
Ensign McConnell Warner

NOT VOTING—2
Domenici Murkowski
The PRESIDING OFFICER (Mr.

BROWNBACK). On this vote, the yeas are

57, the nays are 41. The point of order

is sustained and the motion falls.
AMENDMENT NO. 821

Under the previous order, there are
now 4 minutes evenly divided prior to
voting on a motion to table the Allard
amendment No. 821.

Who seeks time?

Mr. KENNEDY. Mr. President, Sen-
ator ALLARD isn’t going to use his
time. I would be glad to yield back at
this time.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Mr. President, if I
might, I would like to give a brief ex-
planation of what this amendment is
all about. The Allard amendment says
that if you are a small businessman—
you have between 2 and 15 employees—
you are exempt from the provisions of
this bill. That means you do not have
to face the increased burdens of having
to face lawsuits. And it means you will
not have to face the increased burdens
of higher premium costs on your insur-
ance.

So it is a very straightforward
amendment. It is an amendment that
is strongly supported by the small
business community. Probably most of
you have been getting calls into your
offices from small businesspeople con-
cerned about how this is going to im-
pact their small business. So it is an
important small business vote.

I ask for a ‘‘nay’ vote on the motion
to table.
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The PRESIDING OFFICER. Who
seeks time?

The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, over
the past several days, Members, in a bi-
partisan way, have worked very hard
and successfully in shielding employers
from frivolous suits. As the Wall Street
Journal today points out: ‘‘Senate
passes rule to shield companies from
workers’ health plan lawsuits.”

When this bill is passed, the only em-
ployers that have to worry in this
country are going to be those employ-
ers that call their HMOs and tell them
to discontinue care when their workers
run up a bill of more than $20,000 or
$25,000. They are not going to let
women into the clinical trials. They
won’t let children get their specialty
care. They will not let the other em-
ployees get the rights that they have.

Employers, today, overwhelmingly
do not do that; but a few do. If we
adopt this amendment, this is going to
be an invitation to other employers.
The ones that are violating the spirit
of the law will get lower premiums, and
this will be an incentive for others as
well.

This will be the third time we have
voted on this issue. It seems to me we
have a balance now as a result of a bi-
partisan effort. We ought to respect
that and guarantee to those employees
across this country—the workers—the
absolute patients’ rights which this bill
provides.

So I hope we will support the tabling
motion by the Senator from Arizona.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. I move to table and ask
for the yeas and nays.

The PRESIDING OFFICER. The yeas
and nays have already been ordered on
the motion to table the Allard amend-
ment.

The question is on agreeing to the
motion.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
1cI) and the Senator from Alaska (Mr.
MURKOWSKI) are necessarily absent.

The result was announced—yeas 55,
nays 43, as follows:

[Rollcall Vote No. 215 Leg.]

YEAS—55
Akaka Dodd Lieberman
Baucus Dorgan McCain
Bayh Durbin Mikulski
Biden Edwards Miller
Bingaman Fe@ngolAd Murray
Boxer Flemstem Nelson (FL)
Breaux Fitzgerald Nelson (NE)
Byrd Graham Reed
Cantwell Harkin Reid
Carnahan Hollings Rockefeller
Carper Inouye
Chafee Jeffords Sarbanes
Cleland Johnson Schumer
Clinton Kennedy Snowe
Conrad Kerry Stabenow
Corzine Kohl Torricelli
Daschle Landrieu Wellstone
Dayton Leahy Wyden
DeWine Levin



S7146

NAYS—43
Allard Gramm Roberts
Allen Grassley Santorum
Bennett Gregg Sessions
Bond Hagel Shelby
Brownback Hatch Smith (NH)
Bunning Helms Smith (OR)
Burns Hutch@nson Specter
Campbell Hutchison Stevens
Cochran Inhofe
. Thomas

Collins Kyl

o ; Thompson
Craig Lincoln Th a
Crapo Lott grm(?n
Ensign Lugar Voinovich
Enzi McConnell Warner
Frist Nickles

NOT VOTING—2

Domenici Murkowski

The motion was agreed to.

Mr. KENNEDY. Mr. President, 1
move to reconsider the vote.

Mrs. BOXER. I move to lay that mo-
tion on the table.

The motion to table was agreed to.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized.

Mr. KENNEDY. Mr. President, we
have an order that has been worked out
by our friend and colleague. We are in
the process now of working toward
that. I think we go to Senator
SANTORUM next, for 40 minutes, Sen-
ator CRAIG for 30 minutes after that,
and then Senator BREAUX after that.
The general intention is to go to the
Senator from Pennsylvania for 40 min-
utes equally divided, followed by Sen-
ator CRAIG.

Mr. REID. If my friend from Massa-
chusetts will yield for a brief inquiry,
it is my understanding—Senator JUDD
GREGG is not on the floor, but I think
he has agreed to this. If there is a prob-
lem, I will be happy to reverse it—that
the matter to come up would be Sen-
ator BREAUX’s amendment after Sen-
ator SANTORUM, with 1 hour evenly di-
vided. If there is any problem, we will
reverse it. JUDD GREGG and I have spo-
ken about that.

Mr. WARNER. Reserving the right to
object, I had discussed with one of our
managers the appropriate time at
which we could consider the amend-
ment which I have at the desk, in se-
quence, and the yeas and nays have
been ordered. What would be a time
that you could indicate to the Senator
from Virginia it could be taken up?

Mr. REID. We can do it after Breaux.

Mr. WARNER. Will the leader put
that in, that it be taken in sequence
after Senator BREAUX? Could it be
amended so my amendment could be
brought up after Senator BREAUX?

Mr. REID. Reserving the right to ob-
ject, it is my understanding that the
Senator wanted a half hour.

Mr. WARNER. Equally divided.

Mr. REID. We have not seen the
amendment of the Senator from Vir-
ginia, so maybe we should not agree on
time but agree on the sequence.

Mr. WARNER. We can have it
sequenced. I will submit the amend-
ment and the Senator can establish a
time.

The PRESIDING OFFICER. Is there
objection to the unanimous consent re-
quest?
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Mr. FRIST. Reserving the right to
object, I would like to talk to Senator
GREGG on the time agreement and also
restrictions on the amendment with
Senator BREAUX. If I can have an op-
portunity to check with Senator
GREGG.

Mr. KENNEDY. We are operating on
good-faith agreements. We have done
very well. This is the intention. We
will wait to hear from the Senator.

I understand Senator CRAIG and Sen-
ator SANTORUM want to change the
order. Senator CRAIG will be the next
amendment, followed by Senator
SANTORUM.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, I ask
unanimous consent that the order of
the Santorum amendment and the
Craig amendment be switched and that
the time allotted be the same. Senator
SANTORUM is still perfecting a portion
of his amendment.

Mr. REID. Mr. President, we were
planning on the other order. The per-
son who will be responding to the Sen-
ator from Idaho is not here.

Mr. KENNEDY. We prefer to go the
other way. We announced the order,
and this has changed. We will need to
put in a quorum call to get the per-
sonnel who will be addressing this
amendment.

Mr. CRAIG. I am sorry for this delay.

Mr. KENNEDY. We are moving along,
and we will do the best we can. I sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. CRAIG. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 851

Mr. CRAIG. Mr. President, there was
an agreement that the Santorum
amendment would proceed and I would
follow. We agreed we would switch
those. I think that is the current
agreement that has been accepted. I
see the Senator from Montana is on the
floor, the chairman of the Finance
Committee, so with that, I send my
amendment to the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

Mr. CRAIG. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To express the sense of the Senate

regarding making medical savings ac-

counts available to all Americans)

At the appropriate place insert the fol-
lowing:

SEC. .SENSE OF THE SENATE REGARDING FULL

AVAILABILITY OF MEDICAL SAVINGS
ACCOUNTS.

(a) FINDINGS.—The Senate finds:

The
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(1) Medical savings accounts eliminate bu-
reaucracy and put patients in control of
their health care decisions.

(2) Medical savings accounts extend cov-
erage to the uninsured. According to the
Treasury Department, one-third of MSA pur-
chasers previously had no health care cov-
erage.

(3) The medical savings account dem-
onstration program has been hampered with
restrictions that put medical savings out of
reach for millions of Americans.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that a patients’ bill of rights
should remove the restrictions on the pri-
vate-sector medical savings account dem-
onstration program to make medical savings
accounts available to more Americans.

Mr. CRAIG. Mr. President, I had
planned up until an hour ago to offer a
detailed amendment on medical sav-
ings accounts that I think fits appro-
priately into any discussion about pa-
tient’s rights in this country. The first
and foremost right is access to health
care, relatively unfettered access to
health care. The problem with that
under the current scenario on the floor
is it would bring about a point of order
and I do not want this issue to fall
based on that.

Certainly it is appropriate we are
here and we are taking the necessary
and adequate time to debate patient’s
rights in American health care. I am
proud of my party. Republicans have a
solid record on protecting patients and
their rights. We have fought for pa-
tients’ rights from the very day we de-
feated the Clinton health care plan a
good number of years ago, which was a
massive effort to use government to
take over our health care system,
which would have largely let bureau-
crats decide whether your family would
get the medical care they need.

It was a Republican Congress that
stood up for patients’ rights by cre-
ating medical savings accounts for the
first time. Medical savings accounts, in
my opinion, are the ultimate in patient
protection for they throw the lawyers,
employers, and bureaucrats out of the
examining room and leave decisions
about your health between you and
your doctor.

What has been most fascinating
under the current medical savings ac-
count scenario in our country is that
we have limited them to about 750,000
policies. Yet, a good many people have
come to use them even though we have
made it relatively restrictive and we
have not opened it up to the full mar-
ketplace.

What is most fascinating about the
use of medical savings accounts is the
category that all Members want to
touch. We hear it spoken of quite often.
That is the large number in our coun-
try of uninsured. Since we offered up a
few years ago this pilot program, 37
percent of those who chose to use it
were the uninsured of America. In
other words, it became one of the most
attractive items to them because it of-
fered them at a lower cost full access
to the health care system.

It proves something many colleagues
do not want proved: That given the op-
portunity, Americans can afford to



June 29, 2001

health coverage if the price is right and
the strings are not attached and they
can, in fact, become the directors of
their own health care destiny. I think
it is fascinating when you look at this
chart. Under the current scenario, of
over 100,000 MSA buyers, one-third
were previously uninsured.

With medical savings accounts, you
choose your own doctor. Also, if you
believe you need a specialist, you have
direct access to a specialist. You don’t
need an HMO or an insurance company
working with or telling your doctor
what you may or may not do. Of
course, the debate for the last week has
been all about that, all about the right
of a patient to make the greater deter-
mination over his or her destiny and to
have that one-on-one relationship with
the health care provider. There is no
question that if you are independent in
your ability to insure or you have
worked a relationship with your em-
ployer so you are independent through
a medical savings account, then you
can gain direct access to an OB/GYN. If
your child is ill, you have direct access
to a family pediatrician. With MSAs
there are no gatekeepers; you are the
gatekeeper. There are no mandatory
referrals; you are the one who makes
the decision, you and your doctor. The
only people involved in your personal
decisions, once again: Your family,
you, and the medical professional you
have chosen or to whom your doctor
has referred you. That is the phenome-
nally great independence to which we
are arbitrarily deciding Americans
cannot have free access.

I hoped to offer a much broader
amendment, but I knew it would have
to face that tough test of dealing with
the Senate rules and all of that because
it would deal with taxes and it would
deal with revenue. As a result, instead
of making the changes in the law that
ought to be made because even the pro-
gram I am talking about that has been
so accepted expires this year and it is
the responsibility of this Congress to
expand it and make it available, here
instead we are still talking about the
rights of lawyers, not the rights of the
patient.

The rights of the patient are opti-
mized if you provide the full market-
place access to medical savings ac-
counts. Since we introduced the lim-
ited pilot program, wonderful things
have happened. The very people we
were trying to reach, the uninsured,
are able to afford health coverage. And,
in our society today, many of the unin-
sured are the children of working men
and women who can’t afford to add
them as an extra beneficiary to their
health care coverage because of the
costs. Yet they found they were able to
do that when their employer that al-
lowed them to have a medical savings
account.

Medical savings accounts combine
low-cost insurance, and a tax-preferred
savings account for routine medical ex-
penses. The catastrophic insurance pol-
icy covers higher cost items beyond
what the savings account covers.
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That is why I think it is important
that this Senate now express its will
and its desire to continue to support
medical savings accounts. That is why
it appropriately fits inside the broad
discussion of a Patients’ Bill of Rights.

I do not question any Senator’s mo-
tive on the floor. Republican and Dem-
ocrat alike want to make sure all
Americans have access to health care.
We want a Patients’ Bill of Rights that
works. We have had a President say
very clearly, unless you can provide us
with a Patients’ Bill of Rights that cre-
ates stability, that allows the kind of
flexibility we need to assure that em-
ployers can continue to provide health
care without the risk of being dragged
into court because of a health care pro-
gram that they may be a sponsor of,
then he will veto it.

But here is a President who also sup-
ports maximizing choices in the mar-
ketplace. How you maximize choices in
the marketplace for the patient today
is to allow open access to a medical
savings account program that opti-
mizes all the flexibility we have talked
about. You reach out and bring in the
uninsured of America and allow them
to develop the one-on-one relationship
with their doctor that has historically
been the standard of health care in our
country.

I retain the remainder of my time.

The PRESIDING OFFICER (Ms. STA-
BENOW). WHO YIELDS TIME?

Mr. BAUCUS. I yield 5 minutes to the
Senator from Arizona.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCCAIN. Madam President, I ap-
preciate the efforts of the Senator from
Idaho for small businessmen and
women, for families who are unable to
afford health care costs to be able to
invest in a medical savings account.
But I would like to put this issue in the
context of this entire debate.

One of the first amendments pro-
posed in this debate was to provide tax
relief—not a sense of the Senate but an
actual amendment to the pending leg-
islation to provide tax relief for small
businessmen and women to get deduct-
ibility for their health care plans, at
that time 100-percent deductibility on
their health care plans.

At that time I said I was willing to
support the amendment and I was will-
ing to support two additional tax in-
centives for low-income American fam-
ilies so they could afford health care.
That offer was rejected. That offer was
rejected by the opponents of this legis-
lation as not being enough. They need-
ed a multitude of tax provisions in this
bill.

At that time I said OK, then I will
not support them unless we have some
kind of narrowing—as I said, as many
as three. That offer was rejected.

Here we are at 2 o’clock on Friday
afternoon, after many days of debate,
and we are talking about a sense-of-
the-Senate resolution on medical sav-
ings accounts.

I am sorry. They should have taken
advantage of the opportunity that I
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and the sponsors of this legislation
would have provided to provide legisla-
tive—not sense of the Senate —relief
for small businessmen and women, for
allowing families to establish medical
savings accounts, and perhaps another
bill. That offer was rejected.

At this time I would then have to op-
pose this sense-of-the-Senate resolu-
tion. I yield the floor.

The PRESIDING OFFICER. Who
yields time? The Senator from Mon-
tana.

Mr. BAUCUS. Madam President, I
yield myself such time as I consume.

This is a Patients’ Bill of Rights bill.
This is not a tax bill. This is not a De-
partment of Defense bill. This is not a
agriculture bill. This is not a foreign
policy bill. This is a Patients’ Bill of
Rights bill.

The amendment offered by my friend
from Idaho is not a Patients’ Bill of
Rights amendment; it is a tax amend-
ment. We will have ample time this
year to take up tax legislation. We will
take up tax legislation at some time,
even though we had a huge tax bill al-
ready this year. When I say ‘“‘we,” 1
mean the Finance Committee. That is
because the budget resolution provides
$28 billion for health insurance benefits
for Americans who are now uninsured.

I guess the committee will report out
legislation this year which will include
expansion of some benefits, perhaps
under CHIP, but perhaps also some tax
provisions. There are many Senators
who have good ideas to encourage
Americans to have more health insur-
ance—credits, deductions, and so forth.
MSAs is just one way. MSAs, I might
say, are actually, under the law, re-
served for the most wealthy Ameri-
cans. It is a particular kind of savings
account which enjoys very lucrative,
very beneficial status with respect to
our tax laws; that is, contributions are
not deductible, inside buildup is not
taxed, withdrawals for medical pur-
poses are not taxed, and only with-
drawals for nonmedical purposes are,
but not in the case when a person
reaches the age 65. Essentially, they
can be converted by wealthier people
into a retirement account beyond a
savings account.

They are just one way of, perhaps,
providing health insurance for Ameri-
cans. The main point being this is not
a tax bill. The Finance Committee will
take up health insurance legislation
this year as provided under the budget
resolution. At the time we consider
MSAs, we will consider other appro-
priate ways to encourage Americans to
have more health insurance. That is
the appropriate time for this body to
consider health insurance legislation.
That is when the Finance Committee
can consider all the various ideas and
report out a bill to the Senate which,
in a more orderly way, because it is a
tax bill which is dealing with tax mat-
ters, particularly health insurance,
will help more Americans.

I also say to my good friend from
Idaho, as referred to by my friend from
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Arizona, it is now 2 o’clock Friday
afternoon. We have been on this Pa-
tients’ Bill of Rights bill a long time.
It is very good legislation. We are
going to finally pass a Patients’ Bill of
Rights, after I don’t know how many
years, tonight. That is my guess.

We will not pass it tonight—who
knows when we will ever get to finally
pass it—if we start going down this
road of adopting sense-of-the-Senate
resolutions.

This is the first sense of the Senate.
We have not had one before. This par-
ticular resolution says this bill should
include expansion of medical savings
accounts. If we are not going to add
savings accounts here, we are, in effect,
deciding we should not add medical
savings accounts, a tax bill, on this
bill.

I respectfully suggest to all my col-
leagues, the proper vote here is to vote
no because it is, in effect, a tax provi-
sion. It is a sense of the Senate. We
have not done that before. We are
about ready to conclude passage of this
bill and we will take up health insur-
ance, tax legislation, at an appropriate
time later.

I reserve the remainder of my time.

Mr. GRASSLEY. Mr. President, I
want to discuss my vote on the Criag
amendment that it is the sense of the
Senate that the Senate act to expand
access to Medical Savings Accounts.

I commend Senator CRAIG for offer-
ing this amendment. I support expand-
ing access to MSAs. I recently intro-
duced S. 1067, the Medical Savings Ac-
count Availability Act of 2001, with my
colleague from new Jersey, Senator
TORRICELLI. My support for MSAs is
long standing. Senator TORRICELLI and
I introduced in the last Congress a
comparable bill to expand access to
Medical Savings Accounts. I think we
will improve access to MSAs with the
support of Senator CRAIG and many
other Senators, particularly on my
side, who I know want to see MSAs
within the reach of everyone.

As my colleagues know, I have ar-
gued during this debate that tax mate-
rial should not be included in this bill.
I do not consider this amendment a tax
amendment because, if adopted, it
would not have the effect of changing
tax law.

Earlier in this debate, I sought and
received agreement from the Chairman
of the Finance Committee that health
related tax matters will be considered
at a markup of the Finance Committee
in the near future. I look forward to
pursuing this issue at that time.

The PRESIDING OFFICER. Who
yields time?

Mr. CRAIG. Madam President, I in-
quire how much time remains on my
side.

The PRESIDING OFFICER. The Sen-
ator has 6 minutes 20 seconds.

Mr. CRAIG. I inquire if the Senator
has anyone else who would wish to
speak to it on his side. If not, I will
wrap up.

Mr. BAUCUS. Madam President, I
will wait until the Senator concludes
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and then I will make a judgment
whether I want to make another state-
ment.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. I allocate myself 5 min-
utes so I would like to conclude the de-
bate of my amendment. Let me speak
briefly to what the chairman of the Fi-
nance Committee said.

First of all, I ask him to read my
sense of the Senate. It has nothing to
do with taxes at this moment. His un-
derlying argument that the responsi-
bility for MSAs, when you are making
substantive changes in current law, is
a finance responsibility and a tax pro-
vision, is correct. My amendment is
not a tax provision.

It is asking the Senate to speak to
the importance of doing what the Sen-
ator from Montana has said he will do
this year. That is what my amendment
says—that medical savings accounts
are important. Do they belong in a Pa-
tients’ Bill of Rights? Absolutely they
do. If you want to optimize the rights
of a patient or of a potential patient in
America’s health care system, then
you give them full access—not limited
and restricted access to medical sav-
ings accounts.

Let me correct one other thing that
I think is important. As to this old
bugaboo ‘‘it is just for the rich’ that
we heard coming from the chairman of
the Finance Committee, will he tell me
that one-third of the 100,000 people who
are uninsured and have never had in-
surance before because they couldn’t
afford it are somehow ‘‘closeted rich”
people? I doubt it very much. These are
the working poor of America—not the
working wealthy—who found an oppor-
tunity to provide health care for them-
selves, their spouses, and their families
because the Federal Government,
through the Congress, opened up a lim-
ited window of opportunity for them to
use a medical savings account to their
advantage.

That is what that is all about. The
House is looking to provide medical
savings accounts in their Patients’ Bill
of Rights. The President supports med-
ical savings accounts. It is not an agri-
culture bill. It is not a bill for the Inte-
rior Department. It is a bill for Ameri-
cans seeking health care in the system
today.

Why shouldn’t we debate that right
to have optimum access to the market
on a Patients’ Bill of Rights? Because
it doesn’t involve a lawyer? That is a
good reason to debate it, because it
doesn’t involve a lawyer and it doesn’t
involve a Federal bureaucrat at HCFA,
and it doesn’t involve an HMO or an in-
surance company. It involves the pa-
tient who holds that medical savings
account and his or her doctor.

That is what this issue is all about.
You darned well bet it is important
that our Congress express to the Amer-
ican people that we should make med-
ical savings accounts increasingly
available.

I am pleased to hear the chairman of
the Finance Committee speak about
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addressing that this year because this
year it expires. We should not allow
that to happen.

I retain the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Madam President, I
will make a couple of points.

If you read it, it makes clear that
this is a sense-of-the-Senate tax provi-
sion. It says sense of the Senate, and
the Patients’ Bill of Rights should re-
move the restrictions on the private
sector medical savings account dem-
onstration program to make medical
savings accounts available to more
Americans.

Medical savings accounts is a tax
provision. This says remove restric-
tions to make it more available; to, in
effect, change the tax law to make it
more available.

It is clearly a sense-of-the-Senate tax
bill.

Second, it has been asserted that it is
for the working poor. I have a distribu-
tion chart furnished by the President
which indicates what income groups of
Americans utilize medical savings ac-
counts. By far, the greatest income
level to use medical savings accounts
is that with adjusted gross income—the
total gross is a lot more—of between
$100,000 and $200,000. Those people are
hardly the working poor. For those in
the lowest category—those with ad-
justed gross incomes of under $5,000—
you get 111 returns. For those in the
earlier category that I mentioned—
those in the $100,000 to $200,000 adjusted
gross income—you get 9,400 returns.

It is not for the working poor. That is
not the main point. The main point is
that this is a sense-of-the-senate tax
provision.

We should not go down this road. We
will at the appropriate time later this
year in the Finance Committee work
on a measure to protect and provide
more health insurance for those who do
not have health insurance and report
that legislation at the appropriate
time to the floor.

I yield the remainder of my time. If
the Senator from Idaho will yield the
remainder of his time, I will make a
motion with respect to this amend-
ment.

Mr. CRAIG. Madam President, I be-
lieve that we have the opportunity to
express the will of the Senate. The
Congress has moved slowly but grudg-
ingly toward medical savings accounts
and has created flexibility. We have a
good opportunity to do so this year.
Today, we have an opportunity to ex-
press our will to do that once again. I
hope we will do so.

I yield the remainder of my time, and
I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

Mr. BAUCUS. Madam President, I am
going to move to table.

The PRESIDING OFFICER. There is
a sufficient second.

The yeas and nays were ordered.

Mr. BAUCUS. I move to table the
Craig amendment, and I ask for the
yeas and nays.



June 29, 2001

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second. The
question is on agreeing to the motion.
The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
101) and the Senator from Alaska (Mr.
MURKOWSKI) are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 53,
nays 45, as follows:

[Rollcall Vote No. 216 Leg.]

YEAS—53
Akaka Dayton Leahy
Baucus Dodd Levin
Bayh Dorgan Lincoln
Biden Durbin McCain
Bingaman Edwards Mikulski
Boxer Enzi Miller
e Fegold  umay
Cantwell Graham gelson (FL)
. eed
Carnahan Harkin .
Carper Hollings Reid
Chafee Inouye Rockefeller
Cleland Jeffords Sarbanes
Clinton Johnson Schumer
Collins Kennedy Snowe
Conrad Kerry Stabenow
Corzine Kohl Wellstone
Daschle Landrieu Wyden
NAYS—45
Allard Gramm Nickles
Allen Grassley Roberts
Bennett Gregg Santorum
Bond Hagel Sessions
Brownback Hatch Shelby
Bunning Helms Smith (NH)
Burns Hutchinson Smith (OR)
Campbell Hutchison Specter
Cochran Inhofe Stevens
Craig Kyl Thomas
Crapo Lieberman Thompson
DeWine Lott Thurmond
Ensign Lugar Torricelli
Fitzgerald McConnell Voinovich
Frist Nelson (NE) Warner
NOT VOTING—2
Domenici Murkowski

The motion was agreed to.

Mr. REID. I move to reconsider the
vote and to lay that motion on the
table.

The motion to lay on the table was
agreed to.

Mr. REID. Madam President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SANTORUM. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 841, AS MODIFIED

Mr. SANTORUM. Madam President, I
call up my amendment No. 841, with
the modification I send to the desk.

The PRESIDING OFFICER. Without
objection, the amendment is so modi-
fied.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Pennsylvania [Mr.
SANTORUM] proposes an amendment num-
bered 841, as modified.
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Mr. SANTORUM. Madam President, I
ask unanimous consent that further
reading of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To dedicate 75 percent of any

awards of civil monetary penalties allowed

under this Act to a Federal trust fund to fi-
nance refundable tax credits for uninsured
individuals and families)

At the end, add the following:

SEC. . REFUNDABLE TAX CREDITS FOR THE
UNINSURED FINANCED WITH CER-
TAIN CIVIL MONETARY PENALTIES.

(a) PAYMENT OF CERTAIN PENALTIES TO SEC-
RETARY OF THE TREASURY.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, 75 percent of any civil
monetary penalty in any proceeding allowed
under any provision of, or amendment made
by, this Act may only be awarded to the Sec-
retary of the Treasury.

(2) CIVIL MONETARY PENALTY.—For purposes
of this section, the term ‘‘civil monetary
penalty’”’ means damages awarded for the
purpose of punishment or deterrence, and
not solely for compensatory purposes. Such
term includes exemplary and punitive dam-
ages or any similar damages which function
as civil monetary penalties. Such term does
not include either economic or non-economic
losses. Such term does not include the por-
tion of any award of damages that is not
payable to a party or the attorney for a
party pursuant to applicable State law.

(b) ESTABLISHMENT OF TRUST FUND.—

“SEC. 9511. HEALTH INSURANCE REFUNDABLE
CREDITS TRUST FUND.

‘“‘(a) CREATION OF TRUST FUND.—There is
hereby established in the Treasury of the
United States a trust fund to be known as
the ‘Health Insurance Refundable Credits
Trust Fund’, consisting of such amounts as
may be—

‘(1) appropriated to such Trust Fund as
provided in this section, or

““(2) credited to such Trust Fund.

“(b) TRANSFER TO TRUST FUND OF AMOUNTS
EQUIVALENT TO CERTAIN AWARDS.—There are
hereby appropriated to the Health Insurance
Refundable Credits Trust Fund amounts
equivalent to the awards received by the
Secretary of the Treasury under section
~ (a) of the Bipartisan Patient Protection
Act.

“(c) EXPENDITURES FROM TRUST FUND.—
Amounts in the Health Insurance Refundable
Credits Trust Fund shall be available to fund
the appropriations under paragraph (2) of
section 1324(b) of title 31, United States
Code, with respect to assistance for unin-
sured individuals and families with the pur-
chase of health insurance under this title.”.

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall take effect on
the date of the enactment of this Act.

Mr. SANTORUM. Madam President,
one of the things I have repeatedly
stated when I have spoken on this bill
is that in S. 1052 there isn’t any provi-
sion that provides for access to insur-
ance. There is nothing that increases
the number of insured. There are pages
and pages and pages in this legislation
that will decrease the number of in-
sured and increase the rate of insur-
ance in this country. If you would take
a public poll, or take one in this Cham-
ber, and were to ask people what is the
biggest problem in the area of health
care in this country, I think the over-
whelming response would be the lack of
insurance for 43 million Americans.
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The bottom line is that we should be
discussing how we are going to solve
the biggest problem in the health care
system, and that is providing some as-
sistance for those who don’t have em-
ployer-provided health insurance. We
do not do that in this bill.

In fact, it has been stated over and
over again that this bill will add to the
ranks of the uninsured. That is not a
positive step forward. We can talk
about the positive things—and there
are positive things in this legislation,
which I have been historically in favor
of but in my mind they are counterbal-
anced—in fact, overwhelmed—by the
increase in the uninsured that will hap-
pen as a result of several provisions of
this act.

One of the things I am going to do
with this amendment is I hope to take
one of those negative provisions—that
being unlimited punitive damages in
State court and a $5 million cap on pu-
nitive damages in Federal courts—and
channel some of that cost that is going
to be borne by the insurance system
and employers, and put that back into
the system in the form of a trust fund
for those who do not have employer-
provided health insurance. So this is an
amendment that will take 75 percent of
all punitive damage awards that occur
as a result of the causes of action pro-
vided for in this bill and create a trust
fund which will be used to finance
those who do not have employer-pro-
vided health insurance—in other words,
the uninsured.

I think that is a way to ameliorate
some of the damage caused by this leg-
islation. The cost pulled out of the
health care system through litigation,
and through punitive damages in par-
ticular, will drive up the cost of health
insurance. That money will go to law-
yers, to a select few—principally the
lawyers, but to a select few clients, pa-
tients, such as the gentleman from
California who a couple of weeks ago
hit the ‘‘lottery,” with a $3 billion pu-
nitive damage verdict.

If that kind of award occurs within
the health care system, imagine the
impact on all of the insured in this
country. Imagine the cost that is going
to have to be borne by the millions of
people who have insurance with a $3
billion punitive damage award. How
much are your insurance rates going to
go up if an award such as that is given?

The least we can do is take the po-
tential of a back-breaker award, or a
series of back-breaker punitive damage
awards, and put that back into the sys-
tem in a way that helps those who do
not have insurance.

So what I am suggesting is really a
way to avoid some of the criticism that
has been leveled against this bill, that
this is full of litigation and costs, with-
out any benefit coming back into the
system. Remember, what we are con-
cerned about here—yes, we are con-
cerned about individual cases, obvi-
ously. But we also have to be con-
cerned about the greater picture, which
is making sure the public generally has
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insurance and has quality health insur-
ance.

As you can see from this chart, there
is a real difference between the kind of
health care people get when they are
insured versus when they are not in-
sured. This says ‘‘nonelderly adults
with barriers to care by insurance sta-
tus.” In cases where they had proce-
dures needed, but did not get the care
for a serious problem, only 3 percent of
the people who had insurance ended up
in that category. So if they have insur-
ance, if they have a serious problem
and a prescribed solution, they basi-
cally get the care. But if they are not
insured, 20 percent—almost seven
times the number of the uninsured—do
not get the care they need. This says
“‘skipped recommended test or treat-
ment.” If they are insured, 13 percent
of the people skip those tests. If you
are not insured, almost 40 percent skip
that.

Did not fill a prescription: 12 percent
if you are insured; 30 percent if you are
not insured.

Had problems getting mental health
care: 4 percent versus 13 percent.

If we are concerned about quality
care being provided to everyone, then
we have to address the issue of the un-
insured. This bill just deals with those
who have insurance. I remind people,
this bill only deals with people who
have insurance. The biggest problem
with patient care is those who do not
have insurance, and that is displayed
on this chart. We all know that is the
fact from our own lives, knowing peo-
ple who do and do not have insurance.

We cannot walk out of here with our
arms raised high saying we have a
great victory for patients when we ac-
complish two things: No. 1, we provide
a little bit of protection—and that is
what we do, provide a little bit of pro-
tection—for those who have insurance
but cause millions of people who have
insurance to lose their insurance and
end up with vastly inferior care. We
provide a little bit of benefit for a lot,
but we harm a lot of people profoundly
in the process.

Again, this is a pretty minimal
amendment. We allow for 25 percent of
the punitive damages to stay with the
lawyer—to stay with the client so they
get a little piece of this pie. The lawyer
gets paid, although if they have a big
punitive damage award, they probably
get a big settlement in a lot of other
areas, too. In this $3 billion award,
they got $56.5 million in compensatory
damages. Nobody is going poor, from
the lawyer’s perspective, on filing this
case.

When it comes to potential enormous
awards for punitive damages, we need
to plow some of this money back into
the system. I am hopeful the Senate
will take a step back and say this is
one of the reasonable suggestions that
can come about if we are willing to
take seriously this matter of providing
quality health care, not just for those
who have insurance but plowing that
money back for those who do not.
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Madam President, I reserve the re-
mainder of my time.

The PRESIDING OFFICER. Who
yields time? The Senator from North
Carolina.

Mr. EDWARDS. Madam President, I
will first talk about what exactly the
Senator from Pennsylvania is talking
about when he talks about punitive
damages. Punitive damages can only be
awarded in a case where, in this con-
text, an HMO or a health insurance
company has engaged in virtual crimi-
nal conduct. They have to have acted
maliciously, egregiously, outrageously
for there to be a punitive damages
award.

Now let’s talk about it in the context
of a real case. Let’s suppose some
young child needs treatment or a test
and the insurance company executives
meet and say: We are not paying for
that test, and we do not care what the
effect is. If something bad happens, so
be it. We will live with that, but we are
not paying for it. Even though it is
covered by our policy, even though we
know we are supposed to pay it, we
refuse to pay it, period.

Let’s suppose because that child fails
to get some treatment or test that
they should have gotten, the child was
paralyzed for life. Then a group of
Americans sitting on a jury listens to
the case, as they do in criminal cases
every day in this country, and decides
the HMO has engaged in criminal con-
duct and awards punitive damages on
that basis.

First of all, I say to my friend from
Pennsylvania, I doubt if the parents of
that child crippled for life believe they
have hit the lottery. That child’s life
has been destroyed because of inten-
tional criminal conduct on behalf of a
defendant, in this case the HMO and
the health insurance company.

It is not abstract. This is conduct
that was specifically aimed at that
child. It is not abstract to the world.
This is something that was aimed spe-
cifically at the child who is sitting in
that courtroom, and the jury found—in
order for this to be possible, the court
requires that the jury find that the
HMO has engaged in outrageous, egre-
gious conduct.

This is what this amendment does: It
says we are going to take away 75 per-
cent of that child’s punitive damages
award. That is what it says. We are
going to impose a 7Tb-percent tax on
that child.

That is a real case. This is not an ab-
stract academic exercise. This is re-
ality. I say to my colleague, if we are
going to start taxing people around
this country 75 percent of their
money—that would be that child’s
money in this case. It does not belong
to the Senator from Pennsylvania; it
does not belong to me and, by the way,
it does not belong to the Government
unless this amendment is adopted. It
belongs to that child. If we are going to
start taking 75 percent of people’s
money, let’s not stop at that child.
Why don’t we consider taking 75 per-
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cent of the $400 million that the CEO of
one of these HMOs apparently made
last year? That will help. We can go
around the country and start picking
all kinds of groups of people and put
that money in a pot and do what we
choose with it.

This is not a serious response to a se-
rious problem. My friend from Pennsyl-
vania and I agree that the uninsured
are a very serious problem in this
country. It is an issue we need to ad-
dress, and we need to address it in a se-
rious way. None of us suggest that
what we are doing with this Patient
Protection Act will solve that problem.
It will not. We have work left to do.
There is no doubt about that. But we
need to do that work in a serious,
thoughtful, comprehensive way that
will deal with the kids and the elderly
in this country who do not have access
to health insurance and who, as a re-
sult, do not have access to quality
health care. The way to accomplish
that is not by imposing a 75-percent
tax on people, families who have been
hurt by HMOs.

Mrs. BOXER. I ask the Senator to
yield me 5 minutes.

The PRESIDING OFFICER. Who
yields time?

Mr. EDWARDS. I yield 5 minutes to
the Senator from California.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. Mr. President, I thank
Senator EDWARDS for using a hypo-
thetical example of why this is a very
cruel amendment which I hope will be
voted down overwhelmingly. But I have
a real case I can talk about in a mo-
ment.

This morning—it seemed like a very
long time ago, and it was—I voted for
an amendment by Senator SANTORUM
to protect infants, to say that infants
who are born should have the protec-
tions of this bill. I said to him: I cer-
tainly agree that infants, children, and
teenagers all the way up to the elderly,
the most frail, should be covered by
this bill.

What does my friend now suggest? A
75-percent tax on pain and suffering to
go to the Federal Government for a
Government program. This is unbeliev-
able to me. A 75-percent tax on families
who may be suffering because a child is
permanently disabled, made blind, par-
alyzed, forever in a wheelchair, and
then having to pay 75 percent of a puni-
tive damage award that could go to
help ease the pain of that child, that
could hire people to take care of that
child.

This is a cruel amendment. My friend
always says he is for the children. This
is not for the children. This is not for
the families. This is not for the pa-
tients. This amendment will take the
funds away from those families who are
in desperate need of money to build a
life for someone deeply harmed by an
HMO that had no conscience.

As my friend says, punitive damages
are not gotten lightly. It has to be
proven that you were willful, that you



June 29, 2001

were vicious in your intent. And then
to say to that family: No, you have to
give up 75 percent of that fund that you
won because you were a victim. It is a
victim’s tax. It is a victim’s tax that
goes to a Federal fund, to a Govern-
ment program.

I always thought my friends on the
other side trusted local people, a jury
of our peers. They say: A local judge,
someone from the community who can
look at that family and understand
what it means when they have a child
permanently disabled.

A family with a little child in a
wheelchair was coming to my office
several years ago. The child was
hooked up to every conceivable tube
imaginable. The child was blind. There
were caps on those punitive damages.
And there was not enough money to
hire the people that family needed to
give their child the most decent life
possible.

Now on top of this, as I understand
this amendment, even in cases where
there is a cap on punitive damages,
this amendment still takes away 75
percent of the punitive damage. That is
a slap at that victim, that child, the
parents, the very children my friend
said he cared about just 7 hours ago.
This is an amendment that says the
Federal Government is more important
than your family. The Federal Govern-
ment will reach into a local jury; the
Federal Government will take 75 per-
cent of your award, of your punitive
damages award, and put it into a Gov-
ernment fund.

This is a terrible amendment. I hope
it will be defeated.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SANTORUM. Madam President, I
make one clarification: There are eight
States that currently do this. One of
them is the State of the Presiding Offi-
cer. The State of Georgia takes 75 per-
cent of punitive damages, less attorney
fees, and puts them in the State treas-
ury. That is the State law in at least
eight States. Georgia was, in fact, the
model we used for this legislation.

By the way, those States are exempt
from this provision so we don’t take
both the State and the Federal. If there
is a State law, those are excluded
under this act. This is hardly punitive.
These are punitive damages, not com-
pensatory damages. These are not pain
and suffering.

I yield 2 minutes to the Senator from
Louisiana.

Mr. BREAUX. I was not going to say
anything, but the arguments have
nothing to do with the substance of the
amendment. Everybody ought to real-
ize punitive damages have nothing to
do with awarding a person who has
been injured. A person who has been in-
jured is compensated for economic
losses, and there is no cap on economic
losses. They are compensated by pain
and suffering. There are no caps on
pain and suffering. Punitive damages
have one purpose. That is to punish the
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person who has caused the injury. That
is the only purpose for punitive dam-
ages, to say to a company or an HMO,
your conduct has been so outrageous,
so egregious, you will be punished.
That has nothing to do with the com-
pensation for the injured plaintiff or
child. They have already been taken
care of.

The concept of taking punitive dam-
ages and saying, we will use those dam-
ages to help people who do not have in-
surance, is a novel idea. Other States
have done it. It is a good approach. I
think we should support it because it
has nothing to do with taking away
anything to which an injured person is
entitled. They have already been com-
pensated in this bill with unlimited,
uncapped economic and noneconomic
pain and suffering damages. The argu-
ments that I have heard have no merit
considering the nature of the amend-
ment.

Mr. SANTORUM. I make clear a cou-
ple of issues. Eight States have already
passed legislation that redirects puni-
tive damages to specific purposes. I
mentioned Georgia is one; Florida allo-
cates money into the medical assist-
ance trust fund; Illinois, into the de-
partment of rehabilitative services;
Iowa puts money into the civil repara-
tions trust fund; Kansas puts money di-
rectly in the State treasury; Missouri,
to the tort victims compensation fund;
Oregon, to the criminal injury com-
pensation account; Utah, anything in
excess of $20,000 in punitive damages
goes to the State treasury.

This is not a brand new concept but
a concept States have adopted because
they understand, as the State of Geor-
gia, that these are punitive damages,
not compensatory damages. These are
to punish people. We are saying, if you
punish a guy who does a bad thing, who
is a criminal, the crime is against ev-
eryone. Those who are not in the court-
room should be benefiting from this.
That is the uninsured.

What will happen if those punitive
damages are awarded to the individual
or to the lawyer—because they get a
big chunk? There will be more unin-
sured because the cost of health care
will go up. This is punishing people
who have insurance with higher pre-
miums and higher rates. As the Sen-
ator from Louisiana said, we are al-
ready compensating the victim. They
are getting unlimited compensation.
There are no limits in State or Federal
court for any compensation that is due
this person. Who we are punishing here
with punitive damages are the people
who are going to lose their insurance
because of high rates of insurance be-
cause of these punitive damages, and
we will punish people who are going to
keep their insurance and have to pay a
lot more.

This is a modest amendment that
tries to lessen the heavy hammer of
cost that this bill puts in place. I am
hopeful we get bipartisan support for
it.

I reserve the remainder of my time.
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Mr. EDWARDS. I will respond briefly
to the Senator from Pennsylvania and
the Senator from Louisiana.

First, I suggest to the Senator from
Louisiana, when an HMO does some-
thing egregious, criminal, to a child,
and in my example that child is crip-
pled for life, that crime is not against
all of us; it is against that child. It is
that child who is in court. It is that
child to whom the jury has awarded
these damages. They didn’t award it to
us or the people in the gallery; they
award it to that child. When we go in
and take 75 percent of that child’s
money, it is a tax any way you cut it.

We can talk around this and talk
about it for the next 15 minutes or 15
hours. That money does not belong to
us. It belongs to that child and that
crime was committed against that
child and that is whose money we are
taking. It is a tax.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I yield
myself 4% minutes.

I have listened to my friend from
Pennsylvania talk about the unin-
sured. But where was the Senator from
Pennsylvania when President Bush
asked for $80 billion to develop a pro-
gram to cover the uninsured in this
country, and they reported back $1.6
trillion and wiped that program out?
We could have had a real program for
the uninsured, but I didn’t hear the
Senator from Pennsylvania talk about
that.

I didn’t hear the Senator from Penn-
sylvania talk about when we were try-
ing to develop the CHIP program; let’s
get behind it and fight for that pro-
gram and take on the tobacco compa-
nies. They are the ones that are basi-
cally funding the CHIP program now,
which has been extended to cover 6 mil-
lion children in this country. I didn’t
hear the Senator from Pennsylvania
talking about that.

Where was he last year when we had
the family care, $60 billion to cover 8
million Americans, the parents of the
CHIP programs? The Senator from
Pennsylvania opposed that.

So with all respect, to offer an
amendment to try to help the children
of this country with their health insur-
ance has no relevancy in terms of the
voracity of the commitment of that
side of the aisle in terms of trying to
do something for the children of this
country.

The record has not been there. To try
to offer some amendment this after-
noon and cry crocodile tears all over
the floor about what we are doing for
children when they basically have re-
fused to address this issue in a serious
way is something the American people
see through.

We understand what is happening,
even in this bill where you could have
an important impact in terms of chil-
dren who are covered. They have been
supporting the attempts to water it
down in terms of the HMOs.

That has been the record: Opposition
to this HMO—the Patients’ Bill of
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Rights, to guarantee the children who
do have health insurance are going to
get protections. And they have been
fighting it every step of the way. Then
they say: Oh, well, we are really inter-
ested in children because we are going
to give them this refundable credit on
it.

It doesn’t carry any weight. The
American people can see through this.
Let’s get about the business of passing
a real Patients’ Bill of Rights and then
let’s go out and try to pass a real
health insurance bill that will do some-
thing about the remainder of the chil-
dren who need the care and also the
parents of those children who need it in
long-term family care. Let’s do some-
thing to look out after our fellow citi-
zens.

I withhold the remainder of my time.

Mr. SANTORUM. I just want to re-
mind the Senator from Massachusetts
that the Smith-Wyden amendment
that provided $28 billion for those who
do not have insurance passed and that
is now law. It was in the budget. So I
have been a supporter of money and a
substantial amount of money for those
who do not have insurance.

I have sponsored a piece of legisla-
tion, with Senator TORRICELLI, that is
called Fair Care, which provides tax
credits for the uninsured at the cost of
around $20 billion a year.

So I suggest to the Senator from
Massachusetts——

Mr. KENNEDY. Will the Senator
yield on my time?

Mr. SANTORUM. One second—I just
suggest to the Senator from Massachu-
setts, to impugn me personally and
suggest I am disingenuous by proposing
that we provide some money in puni-
tive damages, not damages to com-
pensate for injury but damages to pun-
ish someone who did a wrong—why
should that go to an individual as op-
posed to society, which was wronged by
that activity, as all criminal activity
is. It is a crime against society. We do
not compensate, as you know, when we
prosecute someone criminally. The in-
dividual does not get benefit from that
punishment.

So punitive damages are there to
punish, not to compensate. I know the
Senator from North Carolina knows
that. That is why they are called puni-
tive—punish; compensatory—com-
pensate. There is a difference. That
language is not there for window dress-
ing; it is there for substantive dif-
ference.

What I am suggesting is that these
punitive—punishment—damages should
not further punish people who have in-
surance because they are the ones ulti-
mately to be punished. Several States
have recognized this and have plowed
that money back into the system to
help those who would otherwise be pun-
ished by this money coming out of the
system of health insurance.

So I just suggest that my commit-
ment here is sincere and my object
here I think is worthy of support.

I reserve the remainder of my time.
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The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. EDWARDS. First I say to my col-
league, we can keep talking about this.
The truth of the matter is the criminal
conduct we are describing here is com-
mitted against a particular patient; in
my example, against that particular
child. We are taking 75 percent of that
child’s money, any way you cut it. It is
a tax. The Government is taking their
money, and there is no reason to do
that. It makes no sense whatsoever.

I yield 5 minutes to the Senator from
Illinois.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. I thank the Senator
from North Carolina for yielding 5 min-
utes.

Let me say I am one of the few Mem-
bers on the floor of the Senate who
practiced law before he was elected to
Congress, who was in a courtroom, in-
volved in a case which had a punitive
damage verdict. That is very rare in
American law. It happened to me. I was
on the defense side. I was defending a
railroad in a lawsuit brought by the
survivors of an elderly man who was
killed at a railroad crossing in Novem-
ber of 1970 near Springfield, IL.

There was a row of cars, train cars,
parked near this crossing. This elderly
man, late at night, crept up on the
crossing to see if he could get across.
His car stalled in the crossing. He tried
to get out, couldn’t, and the train came
through and killed him.

When the jury in Illinois sat down
and looked at it, they said if you meas-
ure the value of an elderly man’s life,
there is not a lot of compensation. But
when they looked at the railroad I was
defending and found out we had done
the same thing time and time and time
again, they decided this railroad need-
ed to receive a message. So they im-
posed a punitive damage verdict of
over $600,000 on the railroad I rep-
resented, to send a message to this
railroad to stop parking these train
cars so close to a crossing that people
could get injured and killed. That was
a punitive damage verdict in a rel-
atively small town in Illinois.

The Senator from Pennsylvania now
wants us to say that three-fourths of
the verdicts just like that should be
taxed and taken by the Federal Gov-
ernment. He does not believe the fam-
ily of the person who was killed at the
crossing should get the money. He
thinks the Federal Government should
take the money.

He has some good purposes for the
money to be spent. I don’t question
that. But this is a rather substantial
tax which he said we should take to
deal with the uninsured in America.
Why is it the Senator from Pennsyl-
vania did not suggest we tax the profits
and salaries of the HMOs and the
health insurance executives? According
to Senator KENNEDY’s statement the
other day, one of these HMO execu-
tives, in 1 year, made $54 million in sal-
ary and over $300 million in stock op-
tions.
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I do not hear the Senator from Penn-
sylvania suggesting we tax that to pay
for the health insurance needs of Amer-
ica. No, let’s take it away from the
families of those who were Kkilled at
railroad crossings. Let’s take it away
from the families of children who were
maimed, with permanent injuries they
are going to face for a lifetime. He
would not dare reach into the pockets
of the executives of these health insur-
ance companies and tax them.

Come to think of it, just 6 weeks ago
we gave them a tax break here, didn’t
we?—a $1.6 trillion tax break for those
executives. But a new tax on the fam-
ily of those who come to court looking
for compensation for real injuries and
death in their own family?

We should reject this amendment. We
know what it is all about. We are this
close to passing a Patients’ Bill of
Rights with two fundamental prin-
ciples, principles that say: First, doc-
tors make medical decisions, not
health insurance companies in Amer-
ica; and, second, when the health insur-
ance companies do something wrong,
they will be held accountable as every
other business in America.

There are those on the other side of
the aisle who hate those concepts just
as the devil hates holy water. But I
will tell you, families across America
know they are sensible, sound values
and principles. All of this fog and all
this smokescreen about taxing punitive
damages for the good of America—why
aren’t you taxing the executives’ sala-
ries at the health insurance companies
who are ripping off people across Amer-
ica? Instead, you are passing tax
breaks for those very same people.

I reserve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SANTORUM. Mr. President, I
will be happy to work with the Senator
from Illinois to tax HMO executives
and lawyers who get big awards out of
the health care system equally. If you
would like to propose an amendment, I
will work with you so all lawyers and
all health executives who profit from
the health care system will have that
money plowed back in. I did not hear
that. I don’t think I heard that. I think
I just heard one side of that argument.

I will be happy to yield a minute to
the Senator from Texas.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Listening to all this
screaming and hollering, obviously
somebody has been stuck by this
amendment. What does this amend-
ment do? The bill before us, under the
best set of circumstances, is going to
cost 1.2 million people in America their
health insurance by driving up the cost
of health care. And one of the primary
factors driving up that cost is litiga-
tion.

What the Senator from Pennsylvania
has proposed is to take the part of
these massive settlements that has
nothing to do with compensating the
person who has been injured—it has to
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do with punishing reckless and irre-
sponsible behavior—and using that to
help buy health insurance for the very
people who will lose their health insur-
ance as a result of all of these lawsuits.

Are we concerned about people with-
out health insurance or are we con-
cerned about plaintiffs’ lawyers? It
seems to me I hear more screaming
about plaintiffs’ lawyers than I do
health insurance.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. SANTORUM. I yield a minute to
the Senator from Alabama.

Mr. SESSIONS. Mr. President, I
would like to agree with the Senator
from Texas. Essentially, with these in-
creased damages from punitive dam-
ages, oddly enough, the way insurance
works in America, the premium payers
are going to pay more. The more big
verdicts that are rendered, the more
premium payers will pay, raising rates
for innocent people who had nothing to
do with the misconduct that resulted
in the punitive damages, resulting in
higher costs so more people economi-
cally will drop off the insurance rolls.

We have a real problem with the un-
insured in America. It seems to me this
is a solution that is very creative. It is
a solution that has been talked about
by legal scholars for some time—what
to do with punitive damages. Why, the
part of it you pay for pain and suf-
fering, you pay for contract laws—the
victim gets that. But what about the
money that is to punish the company?
Where should it go?

I suggest the Senator is correct; it go
to the uninsured and help people be in-
sured.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. SANTORUM. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER. Two and
one-half minutes.

Mr. EDWARDS. Mr. President, I
yield 1 minute to the Senator from
Connecticut.

Mr. DODD. Mr. President, I thank my
colleague for yielding. I see my good
friend from Texas. He and I have
worked over the years on litigation
matters and have authored litigation
reform bills and a variety of other
measures to reform the legal system.

I think it is important to remember
that we have had great debates over
the years about victims’® rights and
how important it is that victims be re-
membered when crimes are committed.

It seems to me that on this par-
ticular proposal and in this case when
a person is subject to criminal con-
duct—that is what this amounts to—
they have been victimized. This is not
just compensatory damage for a mis-
take that is made. If you have been a
victim of criminal conduct and are
going to be deprived of the award that
a jury provides you, that is fundamen-
tally wrong. It ought to be defeated on
just that point.

I have listened to and have engaged
in debates on victims’ rights. Victims

CONGRESSIONAL RECORD — SENATE

are sick and tired when criminal be-
havior is committed and they are not
considered when the matters have
come before the bar of justice. When an
individual, a child, or an adult is found
to be injured as a result of criminal
conduct, that is what punitive damages
are. I think they deserve to receive
that award.

Mr. EDWARDS. Mr. President, the
Senator from Connecticut is exactly
right. When we have a victim, such as
a child who has been injured by the
criminal conduct of an HMO, it is fun-
damentally wrong to take 75 percent of
that child’s money. And that is to
whom it belongs. No matter what they
say, and no matter how long we talk
about it, it belongs to that child. To
take 75 percent of that child’s money is
wrong, and we should vote against this
amendment.

I yield the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SANTORUM. Mr. President, I
yield to the Senator from Tennessee.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. THOMPSON. Mr. President, I
have been listening to this debate, and
I think some good points have been
made on both sides. But is the standard
for recovery of punitive damages in
this case criminal conduct, or wanton
misconduct, or intentional infliction of
distress? I would be surprised if the
standard for punitive damages is crimi-
nal conduct.

Is that the case?

Mr. SANTORUM. No. If it takes a
long time to answer, I am not going to
yield the rest of my time to define that
answer.

Mr. EDWARDS. If the Senator will
yield time to me, I will be happy to an-
swer that question. I can’t answer it
yes or no.

The answer is reckless, intentional,
outrageous conduct.

Mr. SANTORUM. Which is not crimi-
nal.

Mr. EDWARDS. Of course, it is crimi-
nal conduct.

Mr. THOMPSON. No, no, no. Re-
claiming my time, let’s not gild the
lily. I think you have some good
points. Let’s not try to convince people
that wanton misconduct and willful
misconduct is the same as criminal
misconduct. It is not.

Mr. SANTORUM. Mr. President, let
me reclaim my time. It is quickly run-
ning out.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. EDWARDS. Will the Senator
yield for a response to that question?

Mr. SANTORUM. Mr. President, I
ask unanimous consent for an addi-
tional minute to finish this colloquy so
it doesn’t impinge on my time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. EDWARDS. The language of the
legislation is that reckless, intentional
conduct is criminal conduct—all over
America.
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Mr. THOMPSON. No. It isn’t.

Mr. EDWARDS. I respectfully dis-
agree. Somebody who engages in reck-
less conduct in the operation of an
automobile has engaged in criminal
conduct. Somebody who engages in
reckless conduct that causes the death
of another person has engaged in crimi-
nal conduct. I respectfully disagree
with the Senator.

Mr. THOMPSON. If I could respond,
conduct that is subject to civil litiga-
tion versus conduct that is subject to
criminal litigation, the conduct that
the Senator described may, in fact,
turn out to be also in addition to hav-
ing civil exposure having criminal ex-
posure, or it may not. But the conduct
very well may be reckless, or even in-
tentional, and constitutes conduct that
is subject to punitive damages which
can still not be criminal.

My only point is that it is not the
same. It is not the same. The same con-
duct can in some cases be both, but in
the civil context if—

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. THOMPSON. All right.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania has 1 minute.

Mr. SANTORUM. Mr. President, I re-
iterate that this amendment is about
taking money. The concern of this bill
is that excessive costs will drive up the
rates for insurance. We are taking
some of this excessive cost that is built
into this bill and plowing it back into
the system to make sure that we don’t
have more uninsured if we don’t take
care of it.

I wish to make one additional point.
Back in 1992, the House sponsor of the
McCain-Kennedy bill, JOHN DINGELL,
proposed using 50 percent of punitive
damage awards to help compensate
people—in this case, to prevent med-
ical injuries. This is not a punitive
damage measure. This is a measure
that understands that punitive dam-
ages should go to benefit those in soci-
ety who could be hurt by their in-
creased cost of insurance. That is what
this amendment does.

I hope we can get some bipartisan
support for it.

I ask for the yeas and nays.

The PRESIDING OFFICER. All time
has expired.

Is there a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I move to
table and ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second. The
question is on agreeing to the motion.
The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from Arkansas (Mrs. LINCOLN) is
necessarily absent.

I further announce that the Senator
from Hawaii (Mr. INOUYE) is absent on
official business.
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I further announce that, if present
and voting, the Senator from Hawaii
(Mr. INOUYE) would vote ‘‘aye.”

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
101) and the Senator from Alaska (Mr.
MURKOWSKI) are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 50,
nays 46, as follows:

[Rollcall Vote No. 217 Leg.]

YEAS—50
Akaka Durbin Miller
Baucus Edwards Murray
Bayh Feingold Nelson (FL)
Biden Feinstein Reed
Bingaman Graham Reid
Boxer Harkin Rockefeller
Cantwell Hollings Sarbanes
Carnahan Jeffords Schumer
Carper Johnson Shelby
Cleland Kennedy Snowe
Clinton Kerry
Conrad Kohl Specter
Corzine Leahy Stabenow
Daschle Levin Thompson
Dayton Lieberman Torricelli
Dodd McCain Wellstone
Dorgan Mikulski Wyden
NAYS—46
Allard Ensign Lugar
Allen Enzi McConnell
Bennett Fitzgerald Nelson (NE)
Bond Frist Nickles
Breaux Gramm Roberts
Browgback Grassley Santorum
gunmng I(_}Ireg% Sessions
urns age ;

Byrd Hatch zm%th (NED

mith (OR)
Campbell Helms Stevens
Chafee Hutchinson Thomas
Cochran Hutchison
Collins Inhofe Thurmond
Craig Kyl Voinovich
Crapo Landrieu Warner
DeWine Lott

NOT VOTING—4

Domenici Lincoln
Inouye Murkowski

The motion was agreed to.

Mr. DASCHLE. Mr. President, the
distinguished Senator from New Hamp-
shire has been working with colleagues
on his side of the aisle to come up with
a finite list. We have an amendment to
be offered by Senator CARPER and an
amendment to be offered by Senator
KENNEDY. Those are the only two
amendments on our side. I yield the
floor for purposes of describing the list
on the Republican side.

Mr. GREGG. Mr. President, the list
on our side includes the following
amendments. If there is somebody else
who has an amendment and I have not
spoken to them, raise your hand.

The amendments are: Senator CRAIG,
long-term care; Senator CRAIG, nuclear
medicine; Senator KYL, alternative in-
surance; Senator SANTORUM, uninsured;
Senator BOND, punitive damages; Sen-
ator FRIST, liability. There are pending
in the order we talked about, Senator
WARNER; Senator ENSIGN on genetics,
and I understand his pro bono amend-
ment is being agreed to; and Senator
THOMPSON, which I understand also has
been agreed to.

Mr. THOMPSON. No.

Mr. GREGG. It has not. And then
Senator FRIST has a substitute.

Is there anybody else who has an
amendment?
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That appears to be our list.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that be deemed as
the finite list of amendments to be of-
fered to this bill.

Mr. CRAIG. Reserving the right to
object.

Mr. DASCHLE. Mr.
there an objection?

Mr. NICKLES. Reserving the right to
object.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. I just tell the major-
ity leader, we have not had a chance to
run that by our colleagues. We have
been shopping amendments, and the
Senator from New Hampshire is to be
congratulated that he has reduced the
number of amendments substantially.
We will need a few minutes at least to
run this by the rest of our colleagues
to make sure they know that if they
have additional amendments to be con-
sidered, they need to get them on our
list.

If the majority leader will please
withhold the request, we will shop it
around.

Mr. DASCHLE. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, while Sen-
ators are working out their amend-
ments, I think there ought to be an
Independence Day speech. I assume we
are going home for the Fourth of July.
So if there is no objection, I have a
speech in hand. (Laughter.)

Mr. McCAIN. Reserving the right to
object. (Laughter.)

In admiration of the Senator’s tie,
how long is the speech?

Mr. BYRD. Well, now, in the face of
that extraordinary compliment, I
would say it is just half as long as it
would have been otherwise. (Laughter.)

Mr. MCCAIN. No objection.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is recognized.

President, is

INDEPENDENCE DAY

Mr. BYRD. Mr. President, the Senate
will shortly recess, hopefully, for the
Independence Day holiday. Many Mem-
bers will return home to meet with
their constituents. Some will perform a
time-honored ritual and take part in
bunting-swagged Independence Day pa-
rades, sweating and waving from the
backs of convertibles somewhere in the
line-up between the pretty festival
queens, brightly polished antique cars,
flashing fire engines, and, hopefully,
ahead of the prancing equestrian
groups. It is an American tradition as
familiar and as comforting as the fried
chicken and the apple pie that every-
one will enjoy. Families and friends
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will gather to watch the fireworks
light the evening sky.

This first Independence Day of the
new millennium calls to mind an ear-
lier year two centuries ago. The year
was 1801. Of course, then, as now, there
had been a hotly contested election.
Control of government passed from one
party to another. It took a vote in the
electoral college to decide the Presi-
dency, and the House of Representa-
tives put Thomas Jefferson into the
White House instead of Aaron Burr.

Passions ran high and many strong
words were uttered. Grudges were
nursed, and we feel those same passions
today, and with the recent change of
party control in the Senate, some
angry feelings have been fanned anew.
It is, perhaps, a good time as we cele-
brate the 225th anniversary of our
country’s independence as a new na-
tion, a new government created under
God in as thoughtful and inspired a
manner as man can devise, to recall
these words from President Jefferson’s
inaugural address:

During the contest of opinion through
which we have passed the animation of dis-
cussions and of exertions has sometimes
worn an aspect which might impose on
strangers unused to think freely and to
speak and write what they think; but this
being now decided by the voice of the Nation,
announced according to the rules of the Con-
stitution, all will, of course, arrange them-
selves under the will of the law, and unite in
common efforts for the common good. All
too, will bear in mind this sacred principle,
that though the will of the majority is in all
cases to prevail, that will to be rightful must
be reasonable; that the minority possesses
their equal rights, which equal law must pro-
tect, and to violate would be oppression. Let
us, then, fellow-citizens, unite with one
heart and one mind. Let us restore to social
intercourse that harmony and affection
without which liberty and even life itself are
but dreary things.

The language that came from Jeffer-
son’s inaugural speech may be archaic,
but the message rings true through the
ages and is contemporary still. It re-
minds us of the great luxury of our lib-
erty—the freedom to say what we
think and the ability to stand up for
what we believe. It also reminds us of
the need, then as now, to remember,
protect, and preserve our liberty as our
greatest common good. For that, we
must stand together as a people united
in, as Jefferson says later in his speech,
‘... The preservation of the general
government in its whole constitutional
vigor, as the sheet anchor of our peace
at home and safety abroad . . . .”

Americans are fortune’s children. We
are the lucky citizens of a great and
novel experiment in government, the
golden children of a 225-year-old al-
chemy that blended the best of all gov-
ernmental forms into a wholly new
metal, a grand representative govern-
ment that has endured the trials of
centuries. We enjoy power coupled with
restraint; wealth with generosity; indi-
vidual opportunity with concern for
the less fortunate. Though at times it
seems that we are consumed by petty
squabbles or diverse interests that
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threaten to fragment us as a people,
each year on the glorious Fourth of
July we are given a chance to come to-
gether proudly as one American people,
to honor, in Jefferson’s words, ‘“‘[T]he
wisdom of our sages and the blood of
our heros . . .” that have been devoted
to the principles embodied in our Con-
stitution and our government.

This next Wednesday evening, as fire-
works thunder over the Jefferson Me-
morial in Washington and are mirrored
in the reflecting pond around it, patri-
otic strains will fill the air. Similar
scenes will play out around the coun-
try. Whether in Washington or in small
towns or medium-sized cities around
the Nation, or in large cities, we may
all be proud to be Americans first and
foremost. Whatever other allegiances
we might have, to party, church, state,
or community, we are Americans first.
Let us celebrate that and let us not
forget it.

As you light your sparklers and foun-
tains, as you hear the martial music of
John Phillip Sousa, as you applaud the
fireworks displays, as you eat the first
sweet corn and tomatoes from the gar-
den, look around you and feel proud. Be
proud that 225 years ago, bold men
risked their lives and their fortunes
and their sacred honor to give us this
wonderful system of States, this amaz-
ing governmental system, this land of
the free, this home of the brave united
as one nation under God and under the
red, white, and blue flag of the United
States of America. Feel glad that so
many of your fellow citizens are stand-
ing at your shoulders watching the pa-
rade, or sitting nearby with their fami-
lies looking up at the sky ablaze with
man-made stars. In these crowds is our
hope for a long future as a people
united still under Old Glory, and under
the Constitution of the United States.

Mr. President, Thomas Jefferson
spoke of our constitutional govern-
ment as the ‘‘sheet anchor’” of our
peace and safety. He chose his nautical
allusion fittingly. A sheet anchor, ac-
cording to the Merriam-Webster Dic-
tionary, is a noun that first appeared
in the 15th Century. It is a large,
strong anchor formerly carried in the
waist of a ship and used as a spare in
an emergency, but the phrase has also
come to be used for something that
constitutes a main support or depend-
ence, especially in times of danger.
Truly, then, the Constitution is not
just the organizing construct of our
government, but also, as Jefferson saw
it, the tool by which our Nation would
preserve our liberties. It is fitting,
then, to close with the words of the
poet Henry Wadsworth Longfellow,
who wrote about the republic in ‘“The
Building of the Ship.”

Thou, too, sail on, O Ship of State!

Sail on, O Union, strong and great!

Humanity with all its fears,

With all the hopes of future years,

Is hanging breathless on thy fate!

We know what Master laid thy keel,

What Workmen wrought thy ribs of steel,

Who made each mast, and sail, and rope,
What anvils rang, what hammers beat,
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In what a forge and what a heat

Were shaped the anchors of thy hope!

Fear not each sudden sound and shock,

’Tis but the wave and not the rock;

’Tis but the flapping of the sail,

And not a rent made by the gale!

In spite of rock and tempest’s roar,

In spite of false lights from the shore,

Sail on, nor fear to breast the sea!

Our hearts, our hopes, are all with thee,

Our hearts, our hopes, ours prayers, our
tears,

Our faith triumphant o’er our fears,

Are all with thee—are all with thee!

Mr. President, I yield the floor.

(Applause, Senators rising.)

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I cer-
tainly join my colleagues in expressing
our warm appreciation for our senior
colleague, our President pro tempore,
for addressing the Senate in such a
stirring manner. It lifts the hearts of
all of us in this late hour on a Friday
afternoon, which has, I guess, a degree
of uncertainty as to the manner in
which we are going to proceed.

———

BIPARTISAN PATIENT
PROTECTION ACT—Continued

AMENDMENT NO. 833, AS FURTHER MODIFIED

Mr. WARNER. Mr. President, I have
an amendment which has been pending.
I send to the desk a modification of
that amendment.

The PRESIDING OFFICER. Without
objection, the amendment is modified.

The amendment (No. 833) as further
modified, is as follows:

On page 154, between lines 2 and 3, insert
the following:

““(11) LIMITATION ON ATTORNEYS’ FEES.—

‘“(A) IN GENERAL.—Notwithstanding any
other provision of law, or any arrangement,
agreement, or contract regarding an attor-
ney’s fee, the amount of an attorney’s con-
tingency fee allowable for a cause of action
brought pursuant to this subsection shall not
exceed Y3 of the total amount of the plain-
tiff’s recovery (not including the reimburse-
ment of actual out-of-pocket expenses of the
attorney).

‘(B) DETERMINATION BY DISTRICT COURT.—
The last Federal district court in which the
action was pending upon the final disposi-
tion, including all appeals, of the action
shall have jurisdiction to review the attor-
ney’s fee in accordance with subparagraph
(C) to ensure that the fee is a reasonable one
and may decrease the amount of the fee in
accordance with subparagraph (C).

““(C) DETERMINATION OF REASONABLENESS OF
FEE.—

‘(i) INITIAL DETERMINATION OF LODESTAR
ESTIMATE.—

‘(I) IN GENERAL.—To determine whether
the attorney’s fee is a reasonable one, the
court first shall, with respect to each attor-
ney representing the plaintiff in the cause of
action, multiply the number of hours deter-
mined under subclause (II) by the hourly
rate determined under subclause (III).

‘(II) NUMBER OF HOURS.—The court shall
determine the number of hours reasonably
expended by each such attorney.

‘“(IIT) HOURLY RATE.—The court shall deter-
mine a reasonable hourly rate for each such
attorney, taking into consideration the ac-
tual fee that would be charged by each such
attorney and what the court determines is
the prevailing rate for other similarly situ-
ated attorneys.
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¢‘(ii) CONSIDERATION OF OTHER FACTORS.—A
court may increase or decrease the product
determined under clause (i) by taking into
consideration any or all of the following fac-
tors:

‘(I) The time and labor involved.

““(II) The novelty and difficulty of the
questions involved.

“(ITI) The skill required to perform the
legal service properly.

““(IV) The preclusion of other employment
of the attorney due to the acceptance of the
case.

‘“(V) The customary fee of the attorney.

‘“(VI) Whether the original fee arrange-
ment is a fixed or contingent fee arrange-
ment.

‘(VII) The time limitations imposed by the
attorney’s client on the circumstances of the
representation.

‘(VIII) The amount of damages sought in
the cause of action and the amount recov-
ered.

‘(IX) The experience, reputation, and abil-
ity of the attorney.

“(X) The undesirability of the case.

‘“(XI) The nature and length of the attor-
ney’s professional relationship with the cli-
ent.

‘(XII) The amounts recovered and attor-
neys’ fees awarded in similar cases.

“(D) RARE, EXTRAORDINARY CIR-
CUMSTANCES.—Notwithstanding subpara-
graph (A), in rare, extraordinary cir-

cumstances, the court may raise the attor-
ney’s fee above the %5 cap imposed under sub-
paragraph (A) to ensure a balance of equity
and fairness to both the attorney and the
plaintiff.

On page 170, between lines 21 and 22, insert
the following:

*“(9) LIMITATION ON ATTORNEYS’ FEES.—

‘““(A) IN GENERAL.—Notwithstanding any
other provision of law, or any arrangement,
agreement, or contract regarding an attor-
ney’s fee, subject to subparagraphs (C), (D),
and (E), the amount of an attorney’s contin-
gency fee allowable for a cause of action
brought under paragraph (1) shall not exceed
15 of the total amount of the plaintiff’s re-
covery (not including the reimbursement of
actual out-of-pocket expenses of the attor-
ney).

‘(B) DETERMINATION BY COURT.—The last
court in which the action was pending upon
the final disposition, including all appeals, of
the action may review the attorney’s fee to
ensure that the fee is a reasonable one. In de-
termining whether a fee is reasonable, the
court may use the reasonableness factors set
forth in section 502(n)(11)(C).

¢“(C) EQUITABLE DISCRETION.—A court in its
discretion may decrease the amount of an at-
torney’s fee determined under this paragraph
as equity and the interests of justice may re-

quire.

“(D) RARE, EXTRAORDINARY CIR-
CUMSTANCES.—Notwithstanding subpara-
graph (A), in rare, extraordinary cir-

cumstances, the court may raise the attor-
ney’s fee above the ¥5 cap imposed under sub-
paragraph (A) to ensure a balance of equity
and fairness to both the attorney and the
plaintiff.

‘“(E) NO PREEMPTION OF STATE LAW.—Sub-
paragraph (A) shall not apply with respect to
a cause of action under paragraph (1) that is
brought in a State that has a law or frame-
work of laws with respect to the amount of
an attorney’s contingency fee that may be
incurred for the representation of a partici-
pant or beneficiary (or the estate of such
participant or beneficiary) who brings such a
cause of action.

Mr. WARNER. Mr. President, I want
to comply with the wishes of the dis-
tinguished leaders.
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Mr. DASCHLE. Mr. President, may
we have order.

The PRESIDING OFFICER. The Sen-
ate is not in order. The Senate will sus-
pend. Please take your conversations
off the floor.

Mr. WARNER. Mr. President, I wish
to accommodate the managers, but I
am ready to proceed. I think I can de-
scribe my amendment in about 10 or 15
minutes or less. I urge colleagues to ac-
cept that offer to move ahead and give
equal time to each side.

Mr. REID. I am sorry, I say to my
friend, the distinguished Senator from
Virginia, we have had trouble hearing
over here.

The PRESIDING OFFICER. The Sen-
ate will be in order. The Senator from
Virginia is entitled to be heard.

The Senator from Virginia.

Mr. WARNER. I say to my good
friend, the distinguished majority
whip, I am seeking now to address my
amendment. It has been pending for
some several days. I am perfectly will-
ing to enter into a time agreement. I
need but, say, 156 minutes.

Mr. REID. Say 30 minutes evenly di-
vided?

Mr. WARNER. I am quite agreeable
to 30 minutes equally divided.

Mr. REID. Our anticipation now—we
will work this out, speaking with the
managers of the bill—is to offer side by
side with yours, or second degree,
whatever your manager wishes to do,
but you should go ahead and proceed.
We are available during our 15 minutes
to respond.

Mr. WARNER. Mr. President, might I
have clarification? If I understand it on
the second-degree, in the event it
seems we need some adjustment in the
time agreement with which to address
that——

Mr. REID. Why not take an hour
evenly divided, and if we don’t need it,
we will yield back the time?

Mr. GREGG. Mr. President, I am not
sure what the Senator from Virginia
wishes to do. I hope they will not sec-
ond degree your amendment but, rath-
er, offer an amendment which would be
a stand-alone, side-by-side amendment.

Mr. REID. I am sorry, did you say
you wanted to offer it side by side?
That is what we want to do.

Mr. WARNER. That is perfectly
agreeable. Could my amendment be
voted on first?

Mr. REID. Of course—well, let me not
get my mouth ahead of my head.

In the past what we have done, Mr.
President, is the second-degree amend-
ment could be a second-degree amend-
ment that appears to be the one we
would ordinarily vote on first. Through
all these proceedings, the stand-alone
was the one we would vote on first. In
other words, that could have been a
second-degree. That is what we have
done in the past.

Mr. GREGG. Actually, we did reverse
the order on the Snowe

Mr. REID. It is not important wheth-
er it is first or second. Do you agree?

Mr. EDWARDS. We should go first.
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Mr. REID. Through these entire pro-
ceedings—I don’t know how many
votes it has been now, but certainly it
is lots of them—the one that would
have been the second-degree should be
voted on first. We think we should do it
in this instance.

Mr. WARNER. Mr. President, I be-
lieve I have the floor. I believe the
amendment is up. We are simply dis-
cussing a time agreement. I am not
prepared to yield the right that I be-
lieve I now have with respect to pro-
ceeding with this amendment. But I
want to accommodate my distin-
guished friend. He has been most help-
ful for 3 or 4 days, as I have worked on
this amendment.

Could you be more explicit exactly
what you think you would like to
have? I understand you have to consult
with others.

Mr. REID. What we would like to do
is offer an amendment that would be
voted on, a companion to yours.

Mr. WARNER. Fine.

Mr. REID. The only question now, it
seems, is which one would be voted on
first. What we have done during these
entire proceedings except for one bipar-
tisan amendment that was offered by
the Senator from Maine, the one that
would have been a second-degree is
voted on first. We think we should fol-
low that same order.

Mr. WARNER. I simply ask as a mat-
ter of courtesy—some 3 days I have
been working with you—just allow
mine to be voted first. Certainly we
could have discussion on the one that
is in sequence. I am confident Members
will very quickly grasp the basic, ele-
mentary framework that I have in my
amendment. And I presume any com-
panion amendment you or others wish
to introduce would likewise be very el-
ementary. We could quickly make deci-
sions, all Senators, on it and proceed
with our business this afternoon.

Mr. REID. I say to the Senator from
Virginia, I know some of our friends
would rather we went first. We feel
pretty confident of our vote, so we will
go second.

Mr. WARNER. Mr. President, I like a
man who is audacious. I accept that
challenge. We will proceed on mine. I
need only about 10 minutes to address
it.

Mr. DASCHLE. Will the distin-
guished senior Senator from Virginia
yield for a unanimous consent request.

Mr. WARNER. Oh, yes.

Mr. DASCHLE. We were able to reach
this agreement with the cooperation of
all our colleagues. I think we are now
prepared to propound the agreement.

Mr. President, I ask unanimous con-
sent that the following be the only
first-degree amendments remaining in
order to S. 1052, except the Warner and
Ensign amendments which have been
laid aside and which now are being de-
bated, that they be subject to relevant
second-degree amendments; all amend-
ments must be offered and disposed of
by the close of business today; and that
upon disposition of these amendments
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the bill be read a third time and a vote
on final passage of the bill occur with-
out any intervening action or debate:

Frist substitute; Frist, liability;
Craig, long-term care; Craig, nuclear
medicine; Kyl, alternative insurance;
Santorum, unions; Nickles, liability;
Bond, punitives; Thompson, regarding
point of order; Kennedy, two relevant;
Daschle, two relevant; Carper, rel-
evant, to be offered and withdrawn.

The PRESIDING OFFICER. Is there
objection?

Mr. GREGG. Reserving the right to
object, I ask if the majority leader
would be willing to adjust his unani-
mous consent so Senator ENSIGN could
modify his amendment, which is pend-
ing, and also, because we have not seen
the Kennedy, Daschle, or Carper
amendments, we would want to reserve
the right to have a second-degree
amendment.

Mr. DASCHLE. The amendments are
subject to second degrees, of course. I
ask consent the Ensign amendment be
allowed to be modified.

Mr. CRAIG. Reserving the right to
object.

Mr. GREGG. Reserving the right to
object.

Mr. THOMPSON. Reserving the right
to object, a simple point: My amend-
ment was listed as one having to do
with a point of order. If we could cor-
rect that, it actually has to do with
venue.

Mr. DASCHLE. I ask consent the
clarification be made with regard to
the Thompson amendment.

Mr. GREGG. I also ask that the Nick-
les amendment be defined as relevant,
rather than liability, and, since the
majority leader has asked to reserve
two relevant amendments, the Repub-
lican leader be given two relevant
amendments.

The PRESIDING OFFICER. Does the
majority leader modify the request?

Mr. DASCHLE. I ask unanimous con-
sent that the request be so modified.

The PRESIDING OFFICER. The re-
quest is modified.

The Senator from Idaho.

Mr. CRAIG. Mr. President, may I in-
quire of the majority leader, is it your
intent to at least shape the field of
amendments into a set number but
there is no time tied to those? Is that
correct?

Mr. DASCHLE. That is correct.

Mr. CRAIG. Thank you.

The PRESIDING OFFICER. Is there
objection to the request. Without ob-
jection, it is so ordered.

Mr. DASCHLE. I thank our -col-
leagues.

The PRESIDING OFFICER. The Sen-
ator from Virginia is recognized.

Mr. WARNER. Mr. President, if I
may just proceed, my understanding is
that we have 30 minutes equally di-
vided under the time agreement. Is
that correct?

The PRESIDING OFFICER. That has
not been propounded.

Mr. WARNER. Mr. President, I sug-
gest we just leave it open. I want to
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give adequate opportunity to those
who wish to address this subject. I will
proceed.

Mr. President, for some time I have
followed this bill very carefully. I am,
of course, quite aware of the name of
it—the Patients’ Bill of Rights. I want
to ask the Senate to give serious con-
sideration to protecting the right of a
patient to receive what I regard as a
fair return on such awards as a court
may approve, presumably, by a jury
recognizing the plaintiff’s case has
merit and assigns an award figure.

The McCain-Kennedy-Edwards bill
provides new rights. But there is noth-
ing in there to give the patients the
protection from what could well be per-
ceived by many as an unfair allocation
of that award between attorneys and
patients. Therefore, I think there
should be a framework of caps on the
maximum amount of the award to be
made.

May I explain it.

It is kind of complicated because we
have a Federal court and a State court.
While I don’t know the ultimate final-
ity of this legislation, at this point the
amendment provides for the treatment
of caps in both courts, and they are
somewhat different.

In addition, I believe very strongly
that there is in rare instances and
under extraordinary circumstances a
case where an attorney would be enti-
tled to in excess of the one-third cap
that I am proposing in both Federal
and State courts. An allowance has to
be made for the exceptional type of
case.

I am proposing a framework of caps.
It would be giving the court the right
to only approve attorney’s fees in a
case up to one-third of the award of the
damages. It could well be that the cli-
ent may have struck an arrangement
with his attorney for less than one-
third. It recognizes that situation.

Having the one-third cap strengthens
the ability of the patient—the client—
to get a fee structure which is con-
sistent with their receiving the major-
ity of the ultimate one-third as the
basic structure in both the Federal and
the State court.

In addition, in both Federal and
State court, we have exceptions in rare
cases, and extraordinary facts, where
the judge can go above the one-third
with no cap.

We have reposed confidence in our ju-
diciary system. Indeed, we have re-
posed confidence in those members of
the bar. Many years ago, I was privi-
leged to be an active practitioner be-
fore the bar and had extensive trial ex-
perience as assistant U.S. attorney and
some modest trial experience in other
areas.

I recognize that the vast majority of
the bar will work out a fee schedule
with their client in such a way that
there will be an equitable distribution.
But there are instances where the pa-
tient could well be deserving of the
award by the court and then prohibited
from getting what I perceive as a fair
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and proportionate share by someone
who does not follow the norm.

The norm in most cases does not ex-
ceed ome-third. Contingent fees are
usually one-third or less. Therefore, we
put in the cap of the one-third.

I also want to make it clear that
there is a good deal of expense to a law-
yer associated with representing a cli-
ent. They pass it on to the client, of
course, but that expense is over and
above the fees. If it is a 2-week trial
with a lot of expenses associated with
it, it does not come out of the one-
third allocation. It is over and above,
and again subject to the court’s discre-
tion.

We lay out a formula for the Federal
courts under the lodestar method. That
is a formula that was approved by the
Supreme Court of the United States as
it relates to attorney fees in Federal
cases.

Here are basically the factors the
court would review in the Federal sys-
tem: The time involved by the attor-
ney; the difficulty of the questions in-
volved; the skill requisite to perform
the legal services; or the preclusion of
employment of the attorney due to ac-
ceptance of the case.

In other words, he is giving up other
opportunities to take on this case.

What are the customary fees that are
before the courts and the bar in the ju-
risdiction that the case is held? Wheth-
er the fee is fixed or contingent; time
limitations imposed by the client on
the circumstances; the amount in-
volved in the return of the jury in most
instances; the experience and reputa-
tion and the ability of the particular
attorney, and on it goes. But it is care-
fully worked out through many years
of following these cases.

Therefore, I believe that we are giv-
ing protection to the patient. For rare
and extraordinary cases, the court can
go above it. In some instances, the
court will decide that the one-third is
not appropriate, and that it should be
some fee less than a third, again pro-
tecting the interests of the patient.

I find this a very reasonable amend-
ment. It certainly comports with the
basic objectives of this law; namely, to
give some benefits to those who have
suffered the grievances which are des-
ignated in this law.

I also recognize the Federal-State
law; that is, what we call States rights.
I have been a strong proponent of that
throughout my career in the Senate.

I provide that in the case of a State
court, if the State in which that court
sits has a framework of laws which
govern attorney fees, then this amend-
ment does not apply.

I repeat that the State law would
govern the return to the attorney of
that amount to which he or she is enti-
tled for their services—not this pro-
posed amendment.

Mr. President, I see my colleague in
the Chamber.

I yield the floor for the moment.

The PRESIDING OFFICER. The Sen-
ator from Nevada.
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Mr. REID. Mr. President, I have a
unanimous consent request I am going
to propose in just a minute—or in even
less than a minute.

Senator GREGG is in the Chamber,
and I appreciate his listening.

Mr. President, I ask unanimous con-
sent that I be recognized to offer an ad-
ditional first-degree amendment, with
30 minutes for debate in relation to the
Warner amendment and the Reid
amendment to run concurrently prior
to a vote in relation to the Warner
amendment—which the Senator from
Virginia indicated he wanted first—fol-
lowed by a vote in relation to the Reid
amendment, with no second-degree
amendments in order prior to the
votes.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

AMENDMENT NO. 852

Mr. REID. Mr. President, Senator
WARNER and I have worked side by side
all the time I have been in the Senate
on the Environment and Public Works
Committee. I have been his sub-
committee chairman; he has been my
subcommittee chairman. Twice I have
been chairman of the full committee. I
have been the ranking member of that
committee.

There is no one I have worked with in
the Senate who is more of a gentleman
than the Senator from the Common-
wealth of Virginia, Mr. WARNER. He has
been a pleasure to work with. We tried
to work this out on the attorney’s fees.
We have been unable to do that. But
his amendment is, in my opinion, very
complicated. It is going to create liti-
gation, not solve it.

We have a fair way to address this
issue. Even though personally, as an
attorney, I had done a great deal of de-
fense work where 1 was paid by the
hour and a significant amount of work
where I was paid on a contingency fee
basis many years before I came back
here, I think contingent fees should be
based upon whatever the States deter-
mine is appropriate.

But I am willing to go along with the
basic concept of the Senator from Vir-
ginia; and that is we will go for a
straight one-third, no complications. It
is very simple: A straight one-third.

Senator WARNER’S proposal intro-
duces a complex calculation in every
case and ignores the agreements be-
tween injured patients and their law-
yers. This proposal portends to tell
State judges how to apply State law.
We do not need to do that here in
Washington.

This proposal ties only one side’s
hands in litigation. HMOs can hire all
the attorneys they want and plaintiffs
cannot. There is no restriction on how
much money the attorneys for the
HMOs make. We are not going to get
into that today. We could. It would be
a very interesting issue to get into.

But what we are saying is, when you
walk down in the well to vote on the
amendments, we have a very simple
proposal: It is one-third, period. Under
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Senator WARNER’s proposal, it is some-
thing, and we will figure it out later
based on how many hours, and where
you did it, and what kind of case it
was. Ours is simple, direct, and to the
point. It would only complicate things
to support the amendment of my friend
from Virginia.

Mr. President, at this time, after ex-
plaining my amendment, I call my
amendment forward and ask for its im-
mediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Nevada [Mr. REID] pro-
poses an amendment numbered 852.

Mr. REID. Mr. President, I ask unan-
imous consent reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To limit the amount of attorneys’
fees in a cause of action brought under this
Act)

On page 154, between lines 2 and 3, insert
the following:

“(11) LIMITATION ON AWARD OF ATTORNEYS’
FEES.—

‘“‘(A) IN GENERAL.—Subject to subparagraph
(B), with respect to a participant or bene-
ficiary (or the estate of such participant or
beneficiary) who brings a cause of action
under this subsection and prevails in that ac-
tion, the amount of attorneys’ contingency
fees that a court may award to such partici-
pant, beneficiary, or estate under subsection
(2)(1) (not including the reimbursement of
actual out-of-pocket expenses of an attorney
as approved by the court in such action) may
not exceed an amount equal to s of the
amount of the recovery.

‘(B) EQUITABLE DISCRETION.—A court in its
discretion may adjust the amount of an
award of attorneys’ fees required under sub-
paragraph (A) as equity and the interests of
justice may require.

On page 170, between lines 21 and 22, insert
the following:

¢“(9) LIMITATION ON ATTORNEYS’ FEES.—

‘““(A) IN GENERAL.—Notwithstanding any
other provision of law, or any arrangement,
agreement, or contract regarding attorneys’
contingency fees, subject to subparagraph
(B), a court shall limit the amount of attor-
neys’ fees that may be incurred for the rep-
resentation of a participant or beneficiary
(or the estate of such participant or bene-
ficiary) who brings a cause of action under
paragraph (1) to the amount of attorneys’
fees that may be awarded under section
502(n)(11).

‘“(B) EQUITABLE DISCRETION.—A court in its
discretion may adjust the amount of attor-
neys’ fees allowed under subparagraph (A) as
equity and the interests of justice may re-
quire.

Mr. REID. Mr. President and Mem-
bers of the Senate, the language in this
amendment was not made up in some
back room by my staff or somebody
from downtown. It was taken—every
word of it—directly from the amend-
ment originally offered by the Senator
from Virginia—exactly identical, not a
word changed.

Certain paragraphs were taken out of
his amendment. It is far too com-
plicated. But every word in my amend-
ment is directly from the amendment
offered by the Senator from Virginia. I
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ask Senators to support my amend-
ment, what should be a bipartisan
amendment.

There are some people who want no
restrictions. We have acknowledged
that we are going to, in this instance,
have a restriction. If there is going to
be one, it should be direct and to the
point, as is this one.

The PRESIDING OFFICER. Who
yields time?

Mr. REID. Mr. President, I yield
whatever time the Senator from Dela-
ware wants.

Mr. BIDEN. Five minutes.

Mr. REID. Five minutes.

Mr. WARNER. Mr. President, for
clarification, are we under a time
agreement?

Mr. REID. Yes, we are.

Mr. WARNER. Was that in the unani-
mous consent agreement?

Mr. REID. Yes. But I say to the Sen-
ator, whatever time you need we can
yield to you.

Mr. WARNER. Fine.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. Mr. President, I always
find these debates about attorney’s fees
fascinating. I find my friends on both
sides of the aisle who usually are seek-
ing to restrict attorney’s fees are the
most big-time free enterprise guys in
the world. They are people who tell us
we should not freeze and/or put limita-
tions on the amount of money energy
companies can make, even though it
bears no relationship to cost. They are
folks who told us out in California—
when you have utility companies
gouging the public—that we should
not, even though we have authority
under Federal law, put on some limita-
tions. They are folks who tell us that,
notwithstanding the fact that a drug
company may be able to manufacture a
pill for one-quarter of 1 cent and sell it
for $75, there should not be any rela-
tionship between the amount of cost
involved and the profit made.

I find it absolutely fascinating. For
example—I am not going to do it—a
great amendment to the amendment by
my friend from Virginia would be the
following: That any fee charged by an
HMO for health care coverage must
bear direct relationship to their cost
and cannot exceed a profit rate of X
amount. That would be fair, right?

All these folks who can’t afford
health insurance, who are getting
banged around and battered, we are
trying to help, but I imagine I would
not get many votes for that. I bet my
friend from Virginia would not vote for
that because that is free enterprise.

My grandfather Finnegan used to
have an expression. He said: You know,
it’s kind of fascinating. There’s free en-
terprise for some people, free enter-
prise for the poor, and socialism for the
rich. You find yourself in a position
where, if you are representing the right
interest, we talk about free enterprise;
if you don’t like the interests that are
at stake, you find that you should have
socialism, you should have imposed
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limitations on fees or on profits, based
on whether you like what is going on.

I do not know whether most people
know this, that an awful lot of these
folks who want to bring suit against a
giant company don’t have any money.
These giant companies, they have a lot
of money and a lot of lawyers. So what
they do is, they depose you to death,
which costs thousands and thousands
and thousands of dollars.

So what happens? You go to a lawyer,
and you say: Look, I have this claim.
And the lawyer sits down and says: OK,
who knows what the jury will do, and
who knows what will happen with re-
gard to the defense that is going to be
put up? And it seems to me you have a
case. You have a 60-percent chance of
winning this case. I'll tell you what I
will do. I am going to front all the ex-
penses. I am going to take all the
chances.

It is sort of free enterprise. It may
cost that law firm $50, $500, $5,000,
$50,000, $100,000, and they are betting on
the come. They are betting on the
come. Some law firms actually risk
their solvency on a case that they be-
lieve is worth pursuing.

Then you are going to come along
and say: By the way—after the fact,
after the risk is taken on behalf of a
client, where you may get absolutely
nothing and you may end up in the
hole, losing a lot of money, because I
can tell you, major corporations do
what they are entitled to do under this
system. They have batteries of law-
yers, and they just depose the devil out
of you. It costs. For example, the per-
son taking down my comments right
now, the cost to the American tax-
payer for that transcription is hun-
dreds of thousands of dollars a year—
millions of dollars a year. We need to
have a record, and we do it.

The same thing happens in the depo-
sitions. Somebody sits with a little ma-
chine like that and types away. So if I
am the deep-pocket company and I
want to run you out, all I do is I keep
deposing you; I keep submitting inter-
rogatories; and I run your cost up be-
cause you have to pay for that.

I guess the only point I am trying to
make is—and I don’t want to take the
time because I am sure everybody’s
mind is already made up on this
thing—if you feel good about lawyer
bashing, if you feel good about making
the case that you should have to jus-
tify, on an hourly basis, exactly what
you do, and all of these things, not cal-
culate the risk, not calculate the cost,
then fine, have at it.

But I don’t know; what is good for
the goose isn’t good for the gander. If
we do this with regard to attorney’s
fees and we don’t do this with regard to
health care costs and fees, what is the
fundamental difference? Tell me the
fundamental difference, all of a sudden,
in the great interest of my friends to
protect the poor, aggrieved plaintiff,
who has been wronged by the insurance
company. At any rate, I am as anxious
to get out of here as everybody is. I
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wanted to make it clear: I think this is
bad law, bad policy, a bad idea, and it
is, in a literal sense, discriminatory.

Mr. REID. Mr. President, this legisla-
tion that is now before the body is not
about attorney’s fees. It is about pa-
tient protection, making sure people in
America have certain rights that have
been taken away from them. We want
to reestablish something that is Kkind
of old-fashioned in the minds of many—
that is, when you go see your doctor,
the doctor determines what kind of
medicine you need and what Kkind of
care you need. That is what this legis-
lation is all about. It is not about at-
torney’s fees.

If the people on the other side were
interested in saving money, one of the
amendments they should have would
address the compensation of some of
these employees. There is a list, and
you can go to the top 10. The first one,
including stock options, made
$411,995,000 last year. That is just a lit-
tle item they might be concerned about
a little bit. We have a lot of money
that isn’t necessarily needed.

This is not about how much money
people make. What it is about is trying
to pass a Patients’ Bill of Rights. I ask
that we move forward as quickly as
possible and vote and get on with the
rest of the legislation.

The PRESIDING OFFICER. Who
yields time?

Mr. REID. The Senator from Ten-
nessee may have some of mine.

Mr. THOMPSON. A couple of min-
utes, if I may, Mr. President.

I have been listening to the debate.
We are making it much more com-
plicated than it needs to be. We are
talking about whether or not this is a
good idea. The sponsors of these two
amendments always come forth with
good ideas. I will not debate that these
are possibly a couple of those good
ideas.

I am afraid we are not permitted to
get that far because not every good
idea is constitutionally permissible. I
simply do not see our authority, even if
we want to do this under the Constitu-
tion, to say to a State court, having
lifted the preemption that was there
before, that in its deliberations and in
its lawsuits it will be trying, that we
have, in a government of enumerated
powers, the authority to reach in and
do that. This is not raising an army.
This is not copyrights and patents.
This is not interstate commerce. I sim-
ply see no basis of authority for the
Congress to do this, whether it is a
good idea or not in our system of enu-
merated powers.

If T am incorrect about that or there
is something I am not thinking about,
I will stand corrected. That is a con-
cern of mine.

I yield the floor.

Mr. WARNER. Mr. President, if I
could reply to my distinguished col-
league, that very question I entertain
because I take pride in my record of
some 23 years in this body to protect
State laws.
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The first thing I did under my
amendment was say, if there is a body
of State law, then my amendment
doesn’t apply to those decisions in
State courts. So I think there is some
dozen or so that have a statutory
framework for the regulation of attor-
ney fees. Those States are the one side.

But we find authority that it is with-
in the power of the Congress to regu-
late interstate commerce. We have a
proposed bill giving new rights to liti-
gants. We believe that comes within
that clause. That is how I proceed to do
it.

We are just very fearful, I say to my
distinguished colleague, that patients
will not be able to, without this au-
thority of some cap, obtain a fair allo-
cation of these proceeds in some few
cases. I myself have a high confidence
in the bar and the courts to exercise
equity and fairness. In some instances,
it might not prevail.

We have studied cases here where
some lawyers are getting $30,000 per
hour, in some of these tobacco cases.
Mind you, $30,000 per hour. I just think
it is time that we, the Congress of the
United States, do what we can within
the framework of our constitutional
law to exercise and put a cap on that.

I say to my good friend from Nevada,
he has marked up an earlier version of
my bill. And at least you started with
a pretty good base here, but you took
out the essence of it. We did remain
with a one-third fee, but giving the
court the right to raise or lower this
fee without any guidance whatsoever,
even without the guidance of the word
“reasonableness’ put into the proposal
by my friend from Nevada.

It seems to me that, while we are
apart, we could possibly bridge our dif-
ferences, if I could have the assurance
that a patient, as we now call them
under this proposed legislation—plain-
tiff, under ordinary circumstances—is
given reasonable protections. I have
tried to give the court the flexibility in
those instances where, for example, if a
trial took 2 or 3 weeks and then,
through no real fault of the attorney or
anyone else, there somehow was a mis-
trial—I have tried them myself. Jurors
get ill, sick. For whatever reason, the
court pronounces a mistrial and the at-
torney has to go back and try the
whole case over again—that begins to
add up in time and expense, and so
forth. That attorney should be fairly
compensated, and his client has to rec-
ognize that in rare and extraordinary
cases the court can adjust the fee
above the one-third. I find in here no
guidance whatsoever.

Under the Federal law, I laid down a
formula which has been approved by
the Supreme Court and is followed now
in our Federal system.

I further point out to my distin-
guished colleague from Nevada that
the ERISA framework of laws governs
much of the action in Federal court.
And there ERISA puts an affirmative
duty on a judge to review that attor-
ney’s fee. You are, in effect, modifying

S7159

the framework of ERISA here, as I read
it quickly, and not putting that affirm-
ative duty on the court in the Federal
system to review those attorney fees.

Mr. REID. Mr. President, I apologize
to my friend. Did the Senator from Vir-
ginia ask me a question?

Mr. WARNER. Yes, I had been going
on for some minutes now. I will go
back over it again. I say to my good
friend, you took an earlier version of
my amendment, and in striking it out,
No. 1, you left the one-third cap in, but
you give the discretion to the judge to
go up or down, with no guidelines by
which that jurist goes up or down. In
other words, there is no even standards
of reasonableness. It could be implied,
of course. But I looked upon the
lodestar method, which is followed by
the Federal courts in arriving at a fair
and equitable fee situation. I just be-
lieve there is no guidance for the jurist
in the proposal of my colleague.

Mr. REID. I say to the Senator from
Virginia, in every State court in Amer-
ica, every day judges are called upon to
use their discretion to determine attor-
ney’s fees. In estate cases, in cases
where people are hired to represent in-
digent defendants, there are a mul-
titude of cases in which judges every
day wuse their discretion to make
awards of attorney’s fees.

Here, as the Senator has given a
number of examples, if the judge, in
rare instances, would find that some-
body has been paid too much under the
contract, he can take a look at that. Or
there may be some very complicated
appeal and maybe he would decide that
there should be a little more there.

Tobacco has nothing to do with this.

Mr. WARNER. I missed the word.
What has nothing to do with this?

Mr. REID. The Senator talked about
the tobacco litigation. I say that has
nothing to do with this matter now be-
fore the Senate because these attor-
ney’s fees were very high, of course,
and litigation results because these at-
torneys recovered not hundreds, thou-
sands, millions, but billions of dollars.
Tobacco attorneys were hired by State
attorneys general. I don’t think there
is anything that I can ever even con-
template that would be the same in re-
lation to tobacco and these HMO cases.
I would say that we have pretty well
formulated both of our positions.

I respectfully say that the Senator
from Virginia is taking away the dis-
cretion the State judges have. It makes
it very complicated to determine attor-
ney’s fees. What we have come forward
with is a process that is very specific,
direct, and to the point, and leaves
some discretion with State judges.

(Mr. NELSON of Florida assumed the
chair.)

Mr. WARNER. I want to make it
clear. I think it is clear in the amend-
ment that the expenses are over and
above the allocation of fees.

Mr. REID. I took that directly from
your original amendment.

Mr. WARNER. I was also quite anx-
ious to ensure that if a State has a
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framework of law regarding the award
of attorney’s fees, this does not apply.
I think it is important that we honor
those States that have a framework
and laws which set attorney’s fees,
which is in my amendment. I am just
trying to help you improve yours so
that you prevail.

Mr. REID. Well, I guess there is some
reason that could be done. That is only
going to complicate what we have. We
are trying to give as much discretion
as possible to State judges. I think
they need that. I think one of the prob-
lems that I have with the Senator’s
original amendment is it takes away
from State law, from what States can
do. It seems interesting to me that we
are so in tune with States rights
around here all the time, unless it
comes to something dealing with in-
jured parties—whether it is product li-
ability cases or whatever. We suddenly
want to take away what the States
have worked on for all these decades. I
think my friend’s amendment takes
away a lot of what we have with our
States.

Mr. WARNER. Mr. President, I will
read to my friend section (E) of my
amendment, page 6:

NO PREEMPTION OF STATE LAW.—Subpara-
graph (A) shall not apply with respect to a
cause of action under paragraph (1) that is
brought in a State that has a law or frame-
work of laws with respect to the amount of
an attorney’s contingency fee that may be
incurred for the representation of a partici-
pant or beneficiary—

And so forth. In other words, if the
State has a framework of State laws,
we in the Congress should not be trying
to amend them, as I fear you are doing
through an omission in yours. I have
protected it in mine.

Mr. REID. Well, I understand what
the Senator’s intent is. When you are
looking for intent, you want to be as
precise and direct as possible. I re-
spectfully say we should get on with
the vote. I think we have said every-
thing, but maybe not everyone has said
it. You and I have.

Mr. WARNER. Let me point out one
other thing. Again, there is a difference
as to how these things are treated
under Federal and State. As I said,
ERISA gives certain protections that
are involved in the Federal court.
There Federal law requires relief griev-
ance under ERISA and that is not
found in my friend’s amendment. You
say it is implicit in every court in the
land; therefore, it is not needed to be
expressed. Is that your point?

Mr. REID. The reason we took your
basic amendment and made it directly
to the point as to the one-third is it be-
comes too complicated for a court to
determine attorney’s fees based on the
complicated program you have set up.
Ours is simple and direct. In rare in-
stances, a judge can step in and raise
them or lower them.

Mr. WARNER. I wanted to make sure
they were explicit. That is my view. We
have a difference of opinion on that.

Mr. President, I will soon suggest the
absence of a quorum so I have some pe-
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riod of time to reflect on perhaps other
suggestions I might have. I am willing
to allow these amendments to be laid
aside if the Senator would agree to pro-
ceed with others.

Mr. REID. We have been laying aside
things so long——

Mr. WARNER. If that is of no help,
we need not do that.

Mr. REID. I have no problem having
a quorum call and we can talk. I really
think we have to move on. I am willing
to take my chances, whatever they
might be. Other people are waiting
around to offer amendments. We should
move on if we can.

Mr. THOMPSON. Mr. President, I am
prepared to move forward with an
amendment, if that is desired by my
two colleagues, while you have your
discussions. If you want to go into a
quorum call, we will wait.

Mr. REID. I would be happy to set
these two amendments aside and let
my friend from Tennessee, who offered
probably the best elucidation on attor-
ney’s fees today—No. 1, he was concise
and to the point. I think probably both
of these are unconstitutional. I am
willing to go forward.

I ask unanimous consent that the
two amendments by Senators REID and
WARNER be set aside and that the Sen-
ator from Tennessee be allowed to call
up an amendment. The Senator’s
amendment is on the improved list,
correct?

Mr. THOMPSON. Yes.

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ments are laid aside.

The Senator from Tennessee is recog-
nized.

AMENDMENT NO. 853
(Purpose: To clarify the law which applies in
a State cause of action)

Mr. THOMPSON. I send to the desk
an amendment.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Tennessee [Mr. THOMP-
SON] proposes an amendment numbered 853.

On page 170, between lines 21 and 22, insert
the following:

‘“(9) CHOICE OF LAW.—A cause of action
brought under paragraph (1) shall be gov-
erned by the law (including choice of law
rules) of the State in which the plaintiff re-
sides.”

The PRESIDING OFFICER. The Sen-
ator from Tennessee is recognized.

Mr. THOMPSON. Mr. President, I let
the amendment be read because it is
probably the shortest amendment that
will be considered tonight. It is very
simple and straightforward. Basically,
what it says is that in these lawsuits
that we are dealing with, we apply the
law of the State of residence and citi-
zenship of the plaintiff in this case.

Let’s go back just a bit and under-
stand the lawsuit scheme that we have
created by this litigation. We have cre-
ated a Federal cause of action in Fed-
eral court for matters that are essen-
tially contract; and we have created a
State cause of action in State court for
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matters that have to do with medically
reviewable situations.

What that has left us with is the abil-
ity of a claimant to bring a State court
claim in any State where the defendant
is doing business. If you have a medical
insurer and they are doing business in
several States, even though you live in
Tennessee, you could bring your law-
suit in any number of States where
that insurer is doing business. That is
simply known as forum shopping.

The reason people do that is different
States have different laws in terms of
limitations on recovery. They have dif-
ferent rules of evidence. Some allow
punitive damages—most do. Some cap
those punitive damages. Some don’t
allow punitive damages at all. So I
don’t believe we want to create a situa-
tion where if we are going to have this
liberal litigation scheme that we have
set up, that we allow it to occur any-
where in the country, which might be
the case with regard to some big de-
fendants.

Now, employers in some cases are
going to be defendants also, I believe it
is quite clear. You not only have the
insurance companies, but you also have
the employers to look at and to see
whether or not they are doing business
in these various States and, if they are,
then you could bring your lawsuit in
any of those States in which they are
doing business. I don’t think that
serves the purposes that we are trying
to serve with this legislation.

Therefore, we have the authority,
and I think it would be a wise exercise
of our authority and discretion, to
limit those lawsuits. If you are from
the State of Tennessee and you have a
legitimate claim and you want to bring
a lawsuit, you ought to be bound by the
law in the State from which you come.
You should not be able to forum shop.

Now, there might be some Federal
causes of action that are also of the
medically reviewable kind. We have
been talking in this debate for several
days about State causes of action, but
what we are really dealing with is the
laws of those States. They are causes
of action based on the laws of indi-
vidual States. So if a person wants to
bring his lawsuit, he can still bring it
in Massachusetts if he lives in Ten-
nessee, but he is bound by the law of
Tennessee.

If there is a diversity situation in
Federal court, where the Federal court
has jurisdiction and you have a doing-
business requirement satisfied as far as
the corporate defendant is concerned,
for example, you have diversity. You
still are bound by the law of your home
State. So that would prevent forum
jumping.

I believe this is desirable. I heard sev-
eral expressions of agreement with the
proposition we did not want to create a
system of forum shopping in this liti-
gation. We are going to have this law
apply to all 50 States. There will be
lawsuits produced in all 50 States, and
all 50 States have laws that will be ap-
plicable in the suits wherever they are
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brought. A citizen ought to be bound
by the laws of his or her State and not
be able to shop all over the country for
a potentially better situation than
what they have in their State. It is a
State cause of action. They should be
bound by the laws of their home State.

That is the amendment. I hope my
colleagues will see the wisdom of it and
will reach agreement on it.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I say to my
friend from Tennessee, his argument is
persuasive enough that all the man-
agers on our side left the floor, so I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. AKAKA. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. AKAKA. Mr. President, I ask
unanimous consent that I may be per-
mitted to speak as in morning business
for 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. AKAKA are lo-
cated in today’s RECORD under ‘‘Morn-
ing Business.”’)

Mr. KENNEDY. Mr. President, I ex-
press great appreciation also for the
Senator’s strong support for our Pa-
tients’ Bill of Rights. This has been an
issue in which he has taken a great
personal interest. He has been one of
the strong supporters of this legisla-
tion for many, many years. Although
he has not been a member of our com-
mittee, this is a matter I know he
cares deeply about. He has been a
strong supporter of all the amendments
that have protected patients, and I
don’t think there has been a member
who has been a stronger advocate for
the patients and their rights than our
good friend, the Senator from Hawaii. I
thank him very much for his statement
and all the work he has done to help
bring the bill to where it is.

Mr. GREGG. Mr. President, I under-
stand the Senator from Nevada will
modify his amendment and we will
have a voice vote, and the Senator
from Tennessee will have an amend-
ment agreed to, also. Hopefully, we can
dispose of those two amendments right
now.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

AMENDMENT NO. 849, AS MODIFIED

Mr. ENSIGN. Mr. President, I call up
amendment numbered 849 and I send a
modification to the desk.

The PRESIDING OFFICER. Without
objection, the pending amendment is
laid aside.

The amendment will be so modified.

The amendment (No. 849), as modi-
fied, is as follows:

Subtitle C of title I is amended by adding
at the end the following:
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SEC. 122. GENETIC INFORMATION.

(a) DEFINITIONS.—In this section:

(1) FAMILY MEMBER.—The term ‘‘family
member’’ means with respect to an indi-
vidual—

(A) the spouse of the individual;

(B) a dependent child of the individual, in-
cluding a child who is born to or placed for
adoption with the individual; and

(C) all other individuals related by blood to
the individual or the spouse or child de-
scribed in subparagraph (A) or (B).

(2) GENETIC INFORMATION.—The term ‘‘ge-
netic information’ means information about
genes, gene products, or inherited character-
istics that may derive from an individual or
a family member of such individual (includ-
ing information about a request for or the
receipt of genetic services by such individual
or a family member of such individual).

(3) GENETIC SERVICES.—The term ‘‘genetic
services’” means health services, including
genetic tests, provided to obtain, assess, or
interpret genetic information for diagnostic
and therapeutic purposes, and for genetic
education and counseling.

(4) GENETIC TEST.—The term ‘‘genetic test”
means the analysis of human DNA, RNA,
chromosomes, proteins, and certain metabo-
lites, including analysis of genotypes,
mutations, phenotypes, or karyotypes, for
the purpose of predicting risk of disease in
asymptomatic or undiagnosed individuals.
Such term does not include a physical test,
such as a chemical, blood, or urine analysis
of an individual, including a cholesterol test,
or a physical exam of the individual, in order
to detect symptoms, clinical signs, or a diag-
nosis of disease.

(5) GROUP HEALTH PLAN, HEALTH INSURANCE
ISSUER.—The terms ‘‘group health plan’ and
“health insurance issuer” include a third
party administrator or other person acting
for or on behalf of such plan or issuer.

(6) PREDICTIVE GENETIC INFORMATION.—

(A) IN GENERAL.—The term ‘‘predictive ge-
netic information” means—

(i) information about an individual’s ge-
netic tests;

(ii) information about genetic tests of fam-
ily members of the individual; or

(iii) information about the occurrence of a
disease or disorder in family members.

(B) LIMITATIONS.—The term ‘‘predictive ge-
netic information” shall not include—

(i) information about the sex or age of the
individual;

(ii) information about chemical, blood, or
urine analyses of the individual, including
cholesterol tests, unless these analyses are
genetic tests, as defined in paragraph (4); or

(iii) information about physical exams of
the individual, and other information rel-
evant to determining the current health sta-
tus of the individual.

(b) NONDISCRIMINATION.—

(1) NO ENROLLMENT RESTRICTION FOR GE-
NETIC SERVICES.—A group health plan, and a
health insurance issuer offering health insur-
ance coverage, shall not establish rules for
eligibility (including continued eligibility)
of any individual to enroll under the terms
of the plan or coverage based on genetic in-
formation (or information about a request
for or the receipt of genetic services by such
individual or a family member of such indi-
vidual) in relation to the individual or a de-
pendent of the individual.

(2) NO DISCRIMINATION IN RATE BASED ON
PREDICTIVE GENETIC INFORMATION.—A group
health plan, and a health insurance issuer of-
fering health insurance coverage, shall not
deny eligibility or adjust premium or con-
tribution rates on the basis of predictive ge-
netic information concerning an individual
(or information about a request for or the re-
ceipt of genetic services by such individual
or a family member of such individual).
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(c) COLLECTION OF PREDICTIVE GENETIC IN-
FORMATION.—

(1) LIMITATION ON REQUESTING OR REQUIRING
PREDICTIVE GENETIC INFORMATION.—Except as
provided in paragraph (2), a group health
plan, or a health insurance issuer offering
health insurance coverage, shall not request
or require predictive genetic information
concerning an individual or a family member
of the individual (including information
about a request for or the receipt of genetic
services by such individual or a family mem-
ber of such individual).

(2) INFORMATION NEEDED FOR DIAGNOSIS,
TREATMENT, OR PAYMENT.—

(A) IN GENERAL.—Notwithstanding para-
graph (1), a group health plan, or a health in-
surance issuer offering health insurance cov-
erage, that provides health care items and
services to an individual or dependent may
request (but may not require) that such indi-
vidual or dependent disclose, or authorize
the collection or disclosure of, predictive ge-
netic information for purposes of diagnosis,
treatment, or payment relating to the provi-
sion of health care items and services to
such individual or dependent.

(B) NOTICE OF CONFIDENTIALITY PRACTICES
AND DESCRIPTION OF SAFEGUARDS.—As a part
of a request under subparagraph (A), the
group health plan, or a health insurance
issuer offering health insurance coverage,
shall provide to the individual or dependent
a description of the procedures in place to
safeguard the confidentiality, as described in
subsection (d), of such predictive genetic in-
formation.

(d) CONFIDENTIALITY WITH RESPECT TO PRE-
DICTIVE GENETIC INFORMATION.—

(1) NOTICE OF CONFIDENTIALITY PRACTICES.—
A group health plan, or a health insurance
issuer offering health insurance coverage,
shall post or provide, in writing and in a
clear and conspicuous manner, notice of the
plan or issuer’s confidentiality practices,
that shall include—

(A) a description of an individual’s rights
with respect to predictive genetic informa-
tion;

(B) the procedures established by the plan
or issuer for the exercise of the individual’s
rights; and

(C) a description of the right to obtain a
copy of the notice of the confidentiality
practices required under this subsection.

(2) ESTABLISHMENT OF SAFEGUARDS.—A
group health plan, or a health insurance
issuer offering health insurance coverage,
shall establish and maintain appropriate ad-
ministrative, technical, and physical safe-
guards to protect the confidentiality, secu-
rity, accuracy, and integrity of predictive
genetic information created, received, ob-
tained, maintained, used, transmitted, or
disposed of by such plan or issuer.

(3) COMPLIANCE WITH CERTAIN STANDARDS.—
With respect to the establishment and main-
tenance of safeguards under this subsection
or subsection (c)(2)(B), a group health plan,
or a health insurance issuer offering health
insurance coverage, shall be deemed to be in
compliance with such subsections if such
plan or issuer is in compliance with the
standards promulgated by the Secretary of
Health and Human Services under—

(A) part C of title XI of the Social Security
Act (42 U.S.C. 1320d et seq.); or

(B) section 264(c) of Health Insurance Port-
ability and Accountability Act of 1996 (42
U.S.C. 1320d-2 note).

(e) SPECIAL RULE IN CASE OF GENETIC IN-
FORMATION.—With respect to health insur-
ance coverage offered by a health insurance
issuer, the provisions of this section relating
to genetic information (including informa-
tion about a request for or the receipt of ge-
netic services by an individual or a family
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member of such individual) shall not be con-
strued to supersede any provision of State
law that establishes, implements, or con-
tinues in effect a standard, requirement, or
remedy that more completely—

(1) protects the confidentiality of genetic
information (including information about a
request for or the receipt of genetic services
by an individual or a family member of such
individual) or the privacy of an individual or
a family member of the individual with re-
spect to genetic information (including in-
formation about a request for or the receipt
of genetic services by the individual or a
family member of such individual); or

(2) prohibits discrimination on the basis of
genetic information than does this section.

At the end of title II, insert the following:
SEC. 203. ELIMINATION OF OPTION OF NON-FED-

ERAL GOVERNMENTAL PLANS TO BE
EXCEPTED FROM REQUIREMENTS
CONCERNING GENETIC INFORMA-
TION.

Section 2721(b)(2) of the Public Health
Service Act (42 U.S. C. 300gg-21(b)(2)) is
amended—

(1) in subparagraph (A), by striking ‘‘If the
plan sponsor’ and inserting ‘‘Except as pro-
vided in subparagraph (D), if the plan spon-
sor’’; and

(2) by adding at the end the following:

(D) ELECTION NOT APPLICABLE TO REQUIRE-
MENTS CONCERNING GENETIC INFORMATION.—
The election described in subparagraph (A)
shall not be available with respect to the
provisions of subsections (b), (c), and (d) of
section 122 of the Bipartisan Patient Protec-
tion Act and the provisions of section 2702(b)
to the extent that the subsections and sec-
tion apply to genetic information (or infor-
mation about a request for or the receipt of
genetic services by an individual or a family
member of such individual).”.

Mr. ENSIGN. I ask that the yeas and
nays be vitiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ENSIGN. Mr. President, I under-
stand both sides have agreed to this
amendment. It has to do with genetic
testing. We debated it last night. I ap-
preciate Senators KENNEDY, GREGG,
and McCAIN working together, along
with the White House, to make sure we
are not discriminating against people
based on genetics; that people with the
breast cancer gene or colon cancer
gene, or whatever gene they may have
been born with, will not be discrimi-
nated against in the future. I appre-
ciate everybody working with us on
this matter.

Mr. KENNEDY. Mr. President, we are
prepared to accept this amendment.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 849), as modi-
fied, was agreed to.

Mr. KENNEDY. I move to reconsider
the vote by which the amendment was
agreed to.

Mr. GREGG. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 853

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. THOMPSON. I believe I am cor-
rect in saying my amendment has been
accepted and it is agreeable to have a
voice vote.
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Mr. KENNEDY. The Senator is cor-
rect.

The PRESIDING OFFICER. The
question is on agreeing to the Thomp-
son amendment, No. 853.

The amendment (No. 853) was agreed
to.

Mr. KENNEDY. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 833, AS FURTHER MODIFIED

Mr. REID. Mr. President, I ask that
the amendment of the Senator from
Virginia be called up, the yeas and
nays be withdrawn, and it be agreed to
by voice vote.

Mr. WARNER. Reserving the right to
object, should we lay out a full under-
standing of our agreement?

Mr. REID. I think we should just
vote.

Mr. WARNER. Your amendment is
withdrawn?

Mr. REID. Yes.

Mr. WARNER. I send a modification

The

to the desk.

Mr. REID. This is the Warner sub-
stitute.

Mr. WARNER. Mr. President, my

modification has been sent to the desk.
The PRESIDING OFFICER. The

amendment is so modified.

The amendment (No. 833), as further
modified, is as follows:

(Purpose: To limit the amount of attorneys’
fees in a cause of action brought under this
Act)

On page 154, between lines 2 and 3, insert
the following:

€(11) LIMITATION ON ATTORNEYS’ FEES.—

‘“(A) IN GENERAL.—Notwithstanding any
other provision of law, or any arrangement,
agreement, or contract regarding an attor-
ney’s fee, the amount of an attorney’s con-
tingency fee allowable for a cause of action
brought pursuant to this subsection shall not
exceed Y53 of the total amount of the plain-
tiff’s recovery (not including the reimburse-
ment of actual out-of-pocket expenses of the
attorney).

‘(B) DETERMINATION BY DISTRICT COURT.—
The last Federal district court in which the
action was pending upon the final disposi-
tion, including all appeals, of the action
shall have jurisdiction to review the attor-
ney’s fee to ensure that the fee is a reason-
able one.

On page 170, between lines 21 and 22, insert
the following:

“(9) LIMITATION ON ATTORNEYS’ FEES.—

‘“(A) IN GENERAL.—Notwithstanding any
other provision of law, or any arrangement,
agreement, or contract regarding an attor-
ney’s fee, the amount of an attorney’s con-
tingency fee allowable for a cause of action
brought under paragraph (1) shall not exceed
15 of the total amount of the plaintiff’s re-
covery (not including the reimbursement of
actual out-of-pocket expenses of the attor-
ney).

‘(B) DETERMINATION BY COURT.—The last
court in which the action was pending upon
the final disposition, including all appeals, of
the action may review the attorney’s fee to
ensure that the fee is a reasonable one.
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‘“(E) NO PREEMPTION OF STATE LAW.—Sub-
paragraph (A) shall not apply with respect to
a cause of action under paragraph (1) that is
brought in a State that has a law or frame-
work of laws with respect to the amount of
an attorney’s contingency fee that may be
incurred for the representation of a partici-
pant or beneficiary (or the estate of such
participant or beneficiary) who brings such a
cause of action.

Mr. WARNER. We have worked it out
together. I ask that the yeas and nays
be withdrawn.

The PRESIDING OFFICER. Without
objection, the yeas and nays are viti-
ated.

Mr. WARNER. I understand we will
proceed to a voice vote and the amend-
ment of my distinguished colleague
will be withdrawn.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment (No. 833), as further modified.

The amendment (No. 833), as further
modified, was agreed to.

Mr. WARNER. I thank my distin-
guished colleague from Nevada.

Mr. WARNER. Mr. President, I move
to reconsider the vote and move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 852, WITHDRAWN

Mr. REID. I ask unanimous consent
my amendment be withdrawn.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. As I understand it, we
are down to two amendments on our
side: Senator KyYL’s and Senator
FRIST’s, which will be the substitute.

I hope we can get a time agreement
on Senator KyL. How much time does
the Senator need? He does not know.
And Senator CARPER, on the other side,
is going to make a statement and
maybe offer an amendment.

Before they go, since people are a lit-
tle confused, so they can get ready, we
are heading toward the finish line. Be-
fore we get to the finish line, I want to
mention that a lot of people do a lot of
work around here. They are called the
staff. They are extraordinary. I espe-
cially want to thank my staff, Senator
KENNEDY’S staff, Senator FRIST’s staff,
who have worked so hard on this. I am
sure there are many folks on the other
side, but I specifically want to thank
Stephanie Monroe of my staff, Colleen
Cresanti, Steve Irizarry, Kim Monk,
and Jessica Roberts for all they have
done to make this process move
smoothly for me and allow me to be
successful. They really have put in ex-
traordinary hours. I greatly appreciate
it. They are exceptional people, and we
thank them very much.

Now I suspect the Senator from Ari-
zona is probably ready.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. If I may say to my friend
from Arizona, we have not seen his
amendment. If we could see it? I won-
der if, in the meantime, we could have
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the Senator from Delaware make a
statement.

Mr. KYL. Might the Senator from
Nevada yield? I have given a copy both
to Senator MCCAIN and also to Senator
GREGG to give to you. I am sorry if you
do not have it yet. Maybe Senator KEN-
NEDY has a copy.

Mr. KENNEDY. I just received this a
minute ago. I am just reviewing it. We
will be prepared to go ahead in a few
moments. I know the Senator from
Delaware has waited. I understand it is
a short statement. Then I hope we go
to the amendment and we will be pre-
pared to enter a short time agreement
or whatever limitation to which the
Senator from Arizona will be agree-
able.

Mr. REID. I ask the Senator from
Delaware, through the Chair, how
much time he wishes to take.

Mr. CARPER. No more than 15 min-
utes.

Mr. REID. The Senator from Dela-
ware wishes to speak for up to 15 min-
utes. I ask unanimous consent he speak
at this time.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from Delaware.

AMENDMENT NO. 855

Mr. CARPER. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The legislative clerk read as follows:

The Senator from Delaware [Mr. CARPER]
proposes an amendment numbered 855.

Mr. CARPER. I ask unanimous con-
sent the reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To disallow punitive damages)

On page 153, strike line 9 and all that fol-
lows through page 154, line 2, and insert the
following:

‘(10) STATUTORY DAMAGES.—The remedies
set forth in this subsection shall be the ex-
clusive remedies for any cause of action
brought under this subsection. Such rem-
edies shall include economic and non-
economic damages, but shall not include any
punitive damages.

Mr. CARPER. Mr. President, the
amendment before us, which I will ask
to be withdrawn in a few moments, is
one Senator LANDRIEU and I offer, and
I know has the support of a number of
Members of this body from both sides
of the aisle.

A great deal of effort has gone into
crafting a compromise with respect to
the appropriate venue, Federal or
State, for bringing litigation in cases
where an HMO has acted inappropri-
ately.

As I have studied this issue over the
last week or so, the way the underlying
bill assigns venue for State action and
for action that is more appropriate in
the Federal courts, I have come to be-
lieve that the sponsors of the legisla-
tion figured it out just right. When it
comes to determining damages that
might be assigned in cases brought in
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Federal courts, I personally have con-
cluded that there should not be a cap
with respect to economic damages.

I further agree with the approach
that is taken in the underlying bill,
that in cases where noneconomic dam-
ages are sought in Federal courts, par-
ticularly in cases where children may
be involved who are not working, who
do not have a livelihood, or in cases
where a spouse—perhaps a woman, but
it could easily be a man—who is not in
the workforce and stays at home with
a family, we may not, if we cap non-
economic damages, be really fair to
that young person or to the spouse who
is working from the home.

However, with respect to damages at
the Federal level, as they pertain to
punitive claims, I am not comfortable
with the approach that is embodied in
the underlying bill. Senator BREAUX
and Senator FRIST have offered an ap-
proach which I think is better in this
regard, and I just want to mention it.
It deals with whether or not there
should be punitive damages awarded on
actions taken in Federal courts. I con-
clude they have it right and those pu-
nitive damages should not be allowed
in the Federal courts.

Having said that, for actions that are
brought in State courts, the laws and
rules of the States should prevail. If
there are caps in the State courts, that
is the business of the States, and that
is appropriate. If there are no caps on
punitive damages in actions brought
before the State courts, that is appro-
priate as well.

As we try to find the compromise
here, I believe the underlying bill has
it right with the appropriate middle
ground on caps and venue. I believe the
underlying bill has it right with re-
spect to damages in a Federal action:
No caps on either economic or non-
economic damages. I also believe the
underlying bill has it right with re-
spect to the proper venue, State versus
Federal.

I believe my friend from Louisiana
and my friend from Tennessee have a
better idea with respect to punitive
damages and they simply should not be
allowed in Federal court.

Senator LANDRIEU is probably en
route to the Chamber now to say a few
words with respect to the amendment.
I do not see that she has arrived yet. If
I may, I would like to just reserve the
remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. EDWARDS. Mr. President, I want
to add a word for my colleague from
Delaware. He and I have been working
together on this legislation since it
came to the floor and beforehand. He
has a very well thought out position.
Some of his positions I do not entirely
share, but he has been very careful and
very thoughtful about all these issues
and has been working very vigorously
with us on this legislation. He cares
deeply about patient protection. He
cares deeply about making sure that
people all over this country have real
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patient’s rights. He cares deeply about
the uninsured. This is an issue he and
I have talked about many times. He
has made enormous contributions to
the legislation that is now on the floor.

I thank the Senator from Delaware
for all of his work in this regard, and 1
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. CARPER. Let me say, too, to my
friend from North Carolina, I thank
him very much for his overstatement
of my contribution. He is very gen-
erous.

I say back to you, you have been just
a terrific manager and cosponsor of
this legislation, and thank you for giv-
ing us the opportunity to work closely
with you and your staff.

That having been said, I still do not
see Senator LANDRIEU joining us on the
floor. Were she here, she would speak
in support of this amendment, but
would go on to add some concerns she
has with respect to capping non-
economic damages, particularly as
they pertain, as I referred to earlier, to
young people and spouses who may be
staying at home and are not in the
workplace.

Mr. EDWARDS.
league.

AMENDMENT NO. 855 WITHDRAWN

Mr. CARPER. That having been said,
Mr. President, I ask unanimous con-
sent that the amendment be with-
drawn, and I yield the remainder of my
time.

The PRESIDING OFFICER. Without
objection, the amendment is with-
drawn.

The Senator from New Hampshire.

Mr. GREGG. I rise to say I wish we
were voting on the amendment of the
Senator from Delaware. I believe the
punitive damages issue in this bill is a
major issue.

I understand the decision not to go
forward. We know the probable out-
come of the vote. But there is no ques-
tion in my mind that his amendment
would cause a movement in the right
direction on the issue of punitive dam-
ages. This bill, as all of us have pointed
out who have concerns about it, is
going to be candy land for lawyers. One
of the reasons it is going to be is be-
cause of the punitive damage language
which allows forum shopping for the
best punitive damage opportunities;
whereas, under today’s law, punitive
damages are radically distributed, and
should be because the purpose is to cre-
ate quality health care, and punitive
damage awards would drive up insur-
ance costs. That is passed on to the
consumer, which means fewer people
can afford insurance.

As a practical matter, I want to say
that I think the Senator from Dela-
ware is on the right track, and I hope
the conference will listen to his com-
ments.

Mr. CARPER. Mr. President, will the
Senator yield? I say to my friend from
New Hampshire that my fervent hope
is that when the bill passes the Senate

I thank my col-
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and later the House, and the conference
committee is established, the conferees
will have a full opportunity to revisit
this issue. My hope is that the final
compromise will reflect this amend-
ment.

I also want to express to the Senator
from New Hampshire my heartfelt
thanks for the leadership he has pro-
vided to the Republican side of the
aisle on this issue, and my appreciation
for a chance to work with him, as well
as the Senator from Massachusetts.

Thank you.

Mr. GREGG. I thank the Senator
from Delaware.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

AMENDMENT NO. 854

Mr. KyYL. Mr. President, I send an
amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The senior assistant bill clerk read as
follows:

The Senator from Arizona [Mr. KYL] pro-
poses an amendment numbered 854.

Mr. KYL. Mr. President, I ask unani-
mous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To permit choices in costs and

damages)

On page 156, between lines 15 and 16, insert
the following:

“(17) DAMAGES OPTIONS.—

“‘(A) IN GENERAL.—In addition to plans or
coverage that are subject to this Act, a plan
or issuer may offer, and a participant or ben-
eficiary may accept, a plan or coverage that
provides for one or more of the following
remedies, in which case the damages author-
ized by this section shall not apply:

‘(i) Equitable relief as provided for in sub-
section (a)(1)(B).

‘‘(ii) Unlimited economic damages, includ-
ing reasonable attorneys fees.

‘“(B) PROTECTION OF THE REGULATION OF
QUALITY OF MEDICAL CARE UNDER STATE
LAW.—Nothing in this paragraph shall be
construed to preclude any action under State
law against a person or entity for liability or
vicarious liability with respect to the deliv-
ery of medical care. A claim that is based on
or otherwise relates to a group health plan’s
administration or determination of a claim
for benefits (notwithstanding the definition
contained in paragraph (2)) shall not be
deemed to be the delivery of medical care
under any State law for purposes of this sec-
tion. Any such claim shall be maintained ex-
clusively under this section.”.

On page 170, between lines 21 and 22, insert
the following:

““(9) DAMAGES OPTIONS.—

““(A) IN GENERAL.—In addition to plans or
coverage that are subject to this Act, a plan
or issuer may offer, and a participant or ben-
eficiary may accept, a plan or coverage that
provides for one or more of the following
remedies, in which case the damages author-
ized by this section shall not apply:

‘(i) Equitable relief as provided for in sec-
tion 502(a)(1)(B).

‘‘(ii) Unlimited economic damages, includ-
ing reasonable attorneys fees.

‘“(B) PROTECTION OF THE REGULATION OF
QUALITY OF MEDICAL CARE UNDER STATE
LAW.—Nothing in this paragraph shall be
construed to preclude any action under State
law against a person or entity for liability or
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vicarious liability with respect to the deliv-
ery of medical care. A claim that is based on
or otherwise relates to a group health plan’s
administration or determination of a claim
for benefits (notwithstanding the definition
contained in section 502(n)(2)) shall not be
deemed to be the delivery of medical care
under any State law for purposes of this sec-
tion. Any such claim shall be maintained ex-
clusively under section 502.””

Mr. KYL. Mr. President, it has been
requested that the time agreement on
this amendment be 30 minutes on my
side and 10 minutes in opposition, with
an up-or-down vote at the conclusion of
the debate. I propound that unanimous
consent request.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. Reserving the right to ob-
ject, Mr. President, that is fine with no
second degrees in order. Is that right?

Mr. KYL. That would be my under-
standing. I thank the Senator from Ne-
vada.

The PRESIDING OFFICER. Does the
Senator so modify his request?

Mr. KYL. I do indeed modify my
unanimous consent request.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. KYL. Mr. President, I rise to in-
troduce the consumer health -care
choice amendment. This amendment
would amend section 302 of the under-
lying legislation to provide that em-
ployers and health plan issuers would
be free to offer, and participants and
beneficiaries free to choose, health
plans with two remedy options, in addi-
tion to the underlying plan: equitable
relief—the benefit or value of the ben-
efit; and unlimited economic damages.

The bill provides damages as pro-
vided under S. 1052 unlimited economic
and non-economic, and up to $5 million
in punitive damages.

This amendment applies only to the
new remedies established by S. 1052 for
Federal contract actions and state
“medically reviewable’’ claims. It ex-
plicitly protects the regulation of med-
ical care delivery under state law.

The problem: Increased premium
costs lead to greater numbers of unin-
sured. The Congressional Budget Office
predicts that S. 1052 would result in a
4.2 percent increase in premiums costs.
This predicted increase is in addition
to the 10-12 percent increase employers
are already facing this year.

The CBO report illustrates the cold
truth about a critical, but often over-
looked, public policy issue: The irref-
utable link between health-care pre-
mium increases and the number of
Americans without insurance. As the
Congress debates the various health-
care proposals, we must keep this link-
age in mind.

Supporters of S. 1052 are quick to
claim that their bill will improve
health care, but not so quick to admit
that it will also raise costs and cause
the ranks of the uninsured to swell. We
know this will happen, because cost in-
creases will cause some employers to
stop offering health-care coverage,
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making insurance unaffordable for
more Americans. This fact is politi-
cally inconvenient.

We should keep an important sta-
tistic in mind. According to the Lewin
Group consulting firm, for each one
percent premium increase, an addi-
tional 300,000 citizens lose their insur-
ance.

As I mentioned, the Congressional
Budget Office predicts that S. 10568 will
increase premiums by 4.2 percent. A
premium increase of this amount
would cause about 1.3 million Ameri-
cans to become uninsured as a result of
S. 1052. The Office of Management and
Budget recently predicted that between
4-6 million more Americans would be-
come uninsured as a result of S. 1052.

How can we call this a Patients Bill
of Rights when it will result in fewer
patients?

I believe our first goal should be to
““do no harm’’; or, at a minimum, to re-
duce the harm, as my amendment will
do.

My amendment would allow employ-
ers or plans to offer two options for
employees to voluntarily choose, in ad-
dition to the general plan covered by
this bill, Option No. 1: A low premium
policy with a remedy limited to the
benefit, or the value of the benefit. Op-
tion No. 2: A mid level premium policy
that would allow for full economic
damages only.

There are in addition to the higher
premium policy that would allow for
the full range of damages provided
under S. 1052.

This amendment should be appealing
to employers and plans as a way to
control their costs and appealing to
employees as a way to hold down their
premiums by voluntarily limiting their
right to sue.

Data from the CBO and the Kaiser
Family Foundation estimate that S.
1052 would cost a typical family with
health coverage roughly $300 per year.
Certainly, we should promise not to
pass legislation that would reduce or
completely consume the $300 or $600 re-
bate that many Americans will be re-
ceiving sometime this summer as a re-
sult of the tax-relief bill just signed
into law by President Bush.

If adopted, this amendment would af-
ford Americans a chance to recoup
some of the loss imposed by S. 1052.

Some have argued that so-called pa-
tients’ rights legislation that includes
an unlimited right to sue is over-
whelmingly popular with Americans. It
is worth noting that a Kaiser Family
Foundation/Harvard School of Public
Health Survey from January 2001 asked
the following question to voters:
“Would you favor a law that would
raise the cost of health plans and lead
some companies to stop offering health
care plans to their workers?’’ In answer
to this question, only 30 percent voiced
support, and 70 percent voiced opposi-
tion to such a law.

Fortunately, we don’t have to force
people to make that choice. We can
give them a choice. For those who pre-
fer the right to sue and are willing to
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pay they have their plan. For those
who are willing to forgo lawsuit, they
can buy their plan. And, state remedies
apply in any event—so called ‘‘quality
of care’ suits.

Certainly, enhancing a patient’s
right to sue is cold comfort to those
who currently can’t afford health in-
surance, or those who lose their cov-
erage due to increased costs.

Clearly, the proposed legislation to
reform health care comes with a steep
price tag attached. Before we commit
to passing legislation, perhaps we
should first promise not to pass a bill
that will lead to more uninsured Amer-
icans.

My amendment would merely reduce
this price tag, and reduce the harm we
will do by enacting S. 1052.

This amendment is very simple. I ask
for my colleagues’ attention because I
can’t imagine that anyone would want
to oppose this amendment if the con-
cern is really about patients rather
than lawyers.

Let me restate that. If we are really
concerned about health care for pa-
tients rather than fees for lawyers, this
amendment will probably do more to
provide that we keep people insured
than anything else we have done dur-
ing the last week because it provides
for a simple option.

For any plan of an employer that
provides coverage under this bill, they
may also offer another option. That op-
tion is a plan that would enable their
employees to forego damages in court.
It is that simple. You can’t just do
that. You have to be providing a plan
that is covered by this act, so that the
full benefits, including all of the rights
to go to court and file lawsuits for
damages, are preserved. You still have
the right to choose that policy.

We all know that policy is going to
cost more money. The reason it is
going to cost more money is because
lawsuits drive up the cost of insurance,
which drives up premiums, which
means that fewer employers can pay
for insurance, which means that fewer
employees are insured. And that is
what is concerning all of us.

This amendment makes it possible to
offer, in addition to the higher cost
policy, a lower cost policy that would
say you can forego your rights to liti-
gation. You can just receive the bene-
fits that ERISA provides for today.
Those benefits are health care that you
contracted for—or the dollar value of
that health care.

There is a second option in here.
That is a limited one, which is you
could also go to court and get unlim-
ited economic damages, but no pain
and suffering damages or punitive dam-
ages. Maybe some companies would
write that kind of a policy, too. But ei-
ther of those policies would have a less-
er premium than the policy that would
be offered as the underlying plan under
this legislation.

To some who say there might be a
case where there is a quality of care de-
cision which just needs to go to court,
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and damages need to be collected, my
amendment specifically protects all of
the State court litigation that is cur-
rently developing about quality of
care.

Even if an employee exercised an op-
tion to buy this lower cost policy, that
employee would still have all of the
rights of litigation for damages in
State court.

Some have said: Isn’t this a little bit
similar to the Enzi amendment? The
answer is no. The Enzi amendment said
if a particular group of employees were
merely offered a specific kind of policy,
they wouldn’t be covered by the act.
That is not my amendment. All em-
ployers are covered by the act under
my amendment. It is just if they offer
a plan to their employees, they may in
addition to that plan offer this lower
cost alternative.

Why do I offer this?

As we know, the Congressional Budg-
et Office predicts that the underlying
bill would result in a 4.2-percent in-
crease in premium costs. This is in ad-
dition to the 10- or 12-percent increase
that employers are already facing this
year.

The Congressional Budget Office re-
port illustrates the cold truth that has
been overlooked in this debate; that is,
the irrefutable link between health
care premium increases and the num-
ber of Americans without insurance.

There is a study by the Lewin Group,
a consulting firm, which says that for
each 1 percent of premium increase, an
additional 300,000 citizens lose their in-
surance.

We have CBO’s estimate that the cost
of premiums is going to increase 4.2
percent. We have a study that says
every 1 percent, an additional 300,000
people lose their insurance.

Do the math. Under this bill, more
than a million Americans are going to
lose their insurance if something isn’t
done to keep the cost of those pre-
miums down.

The Office of Management and Budg-
et recently predicted that between 4
million and 6 million more Americans
would become uninsured as a result of
S. 1052.

That is where this amendment comes
in. It is probably the best way to en-
sure that we can get premiums down
over an alternative that doesn’t have
as much risk for the insurer, and,
therefore, won’t have to have as high a
premium.

But I reiterate, it is not in lieu of the
benefits that we are promising under
this bill but, rather, in addition to. It
is an option.

For this to occur, three voluntary de-
cisions would have to be made.

First of all, some insurance compa-
nies would have to develop a product
that they might offer to employers or
plans to sell for their lower cost op-
tion.

Second, employers would have to de-
cide that in addition to the plan offered
under the bill, they would offer one of
these lower cost alternatives that is on
the market.
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Third, employees would have to de-
cide to take advantage of that lower
cost option.

It is all a matter of choice. Nobody is
making anybody do anything. None of
the benefits under the legislation go
away at all, nor is the State court rem-
edying.

It seems to me, since it is all vol-
untary, that there is nothing manda-
tory but it gives us one opportunity to
reduce premium costs. We all ought to
be supportive of this proposal.

I ask that the remaining time that I
have not be yielded but, rather, see if
there are any others who might wish to
speak.

The PRESIDING OFFICER. The Re-
publican leader.

Mr. LOTT. Mr. President, if Senator
KENNEDY will allow me to speak at this
point, let me say, first of all, that I
think progress is being made. Senator
REID has been working. Everybody has
been trying to cooperate. I believe,
after this very important amendment,
we will have the substitute, and hope-
fully we would be ready to go to final
passage.

I don’t want to usurp the majority’s
role here, but I want people to realize
that we are to the point where perhaps
we can begin to wrap this up.

I thank Senator KYL for agreeing to
not have lengthy debate. He feels very
strongly about it, and this is certainly
a very good and valuable alternative.

I heard Senator BOND of Missouri say
repeatedly that when it comes to
health care, we should make it avail-
able, affordable, and safe. One of our
greatest concerns about this bill in its
present form is health insurance for pa-
tients, and what they have available
through managed care is not going to
be affordable. Rates are going to go up.
They are going to lose coverage for a
variety of reasons. So it is a question
of availability and affordability.

This is a good, viable alternative.
This provides a low-cost option that
will, hopefully, result in more people
keeping their coverage. But it is an op-
tion. It is not in place of; it is in addi-
tion to what will be available other-
wise. It just gives plans the option of
offering a low-cost alternative that
forgoes lawsuit damages under the law.
The State court would still have the
“quality of care” damage available.
Those lawsuits would still be there.
You don’t replace that.

So I want to emphasize, it is not in
lieu of but it is in addition to the plans
offered under the bill. This really is
about patients, and it really is about
the freedom to have a choice, to have
an option to choose to have this cov-
erage but not going to lawsuits later
on. By paying less, they will be able to
afford it. That will give them an op-
tion. I think this would be a very at-
tractive way to make sure it is avail-
able and affordable.

I would like to speak at greater
length on this myself, but in the inter-
est of time I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.
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Mr. McCONNELL. Mr. President, I
commend the Senator from Arizona,
Mr. KYL, for his amendment, which is
strikingly similar in concept—as he
and I discussed off the floor earlier—to
the Auto Choice proposal I have intro-
duced each of the last two Congresses,
cosponsored by Senator Moynihan and
Senator LIEBERMAN.

Essentially what is envisioned in
these kinds of choice proposals is giv-
ing the consumer the option of opting
out of the litigation lottery in return
for a lower premium and lower cost.

I want to ask the Senator from Ari-
zona if it is his view that this is similar
in concept to the Auto Choice measure
that I just described that we have dis-
cussed off the floor.

Mr. KYL. Mr. President, if I may an-
swer the question of the Senator from
Kentucky, I am remiss for not ac-
knowledging that my idea for this
amendment came exactly from the pro-
posal the Senator has just discussed. It
seemed to me that if it worked well in
that context, it would also work well
in this context. I should have men-
tioned that earlier. I know the Senator
did not ask the question to get credit,
but credit certainly is due him for this
idea.

Mr. MCCONNELL. I cannot announce
the support of others, but I wanted to
mention that on the Auto Choice bill
there was also the support of Michael
Dukakis, JOE LIEBERMAN, Pat Moy-
nihan, the Democratic Leadership
Council, the New York Times, and the
Washington Post.

I cannot say for sure that they would
support the amendment offered by the
Senator from Arizona, but the concept
he describes of giving the consumer the
option—the consumer gets the option
of leaving aside the litigation lottery
in return for a lower premium and de-
fined benefits provided for that lower
premium. It does not really deny any-
body. It does not deny them the right
to sue. It does not put a cap on dam-
ages. It does not tell the lawyers what
to charge. It simply says to the con-
sumer: You have a choice.

What the Senator from Arizona is
suggesting is to take what is a sound
idea for the automobile insurance mar-
ket, Auto Choice, and apply it to the
health insurance market.

Under his amendment, employers
would have the option of offering their
employees up to two additional insur-
ance choices. Given the additional
causes of action permitted under this
bill, I believe giving consumers the op-
tion not to participate in the personal
injury litigation lottery is only appro-
priate.

It is important to note, just like my
Auto Choice option, choosing Senator
KyYL’s ‘“Health Choice” option would be
completely voluntary to both the em-
ployer and the employees. An employer
who offers his employees health insur-
ance would not be allowed to offer only
the limited-litigation health policies.
Nothing in the Kyl amendment would.
The employer must offer the plans en-
visioned in the Kennedy-McCain bill.
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Therefore, nothing in the Kyl amend-
ment would take away any right. It
would merely allow consumers who
don’t want to sue their health insur-
ance plan, a lower cost health insur-
ance option.

While we have made significant
progress at improving this legislation,
many of us on this side of the aisle
have lingering concerns that this bill
will dramatically increase the number
of uninsured Americans. We ought do
everything possible to minimize this
impact and that is why I whole-
heartedly endorse the proposal of the
Senator from Arizona. Patients need
more choices and should not be forced
into a system of jackpot justice with-
out their consent.

As the Senator from Arizona has
pointed out, we hope not to have a
greater number of uninsured when this
is all over. One of the great fears many
of us have who are going to be voting
against this bill is that that is exactly
what the result of it will be. But the
Senator from Arizona has astutely of-
fered an amendment that will certainly
provide an opportunity for a number of
people to receive lower premiums and
thereby, hopefully, reducing the in-
crease in the number of uninsureds
which so many of us fear.

So I express my strong support for
the Senator’s amendment. I tell him, I
think it is a very good idea. I hope the
Senate will support it. It seems to me
it is entirely consistent with the theme
of the underlying bill. I commend the
Senator from Arizona for his fine
amendment.

Mr. KYL. I thank the Senator.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SPECTER. Mr. President, as I
listened to the proposal by the Senator
from Arizona, the thought came to my
mind about the right of an individual
to waive rights. That is deeply in-
grained as part of the law of the United
States, so much so that when you talk
about constitutional rights in a crimi-
nal case—where the rights are much
more deep-seated, much more pro-
found, based on the Constitution—that
right to waive does exist.

In a sense, what the Senator from Ar-
izona is proposing is that an individual
who seeks health insurance would have
the right to waive certain rights, which
is recognized in law.

The keyword which I found persua-
sive in what the Senator from Arizona
had to say was the word ‘‘voluntary.” I
would add to that—I think this is part
of his concept—that it be a knowing
waiver—a voluntary, knowing waiver.
And I would expect that, as part of
that, the individual would have counsel
to understand his rights, because you
cannot understand your rights for dam-
ages—the complexities—unless you
know what they are, and whatever may
be said about lawyers on this floor, you
need a lawyer to tell you what your
rights are. Then the individual would
be in a position to evaluate the reduc-
tion in premiums, and thereby which
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savings would be passed on to him for
what he was giving up.

In that context, I think the proposal
passes muster.

Mr. KYL. I thank the Senator.

Mr. SPECTER. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. ENZI. Mr. President, I, too,
thank the Senator from Arizona, Mr.
KyL, for bringing this amendment to
us.

This debate has been framed as
though everybody had all of their in-
surance paid for by the company for
which they work. I know that is not
the case. Throughout America, most
people participate in the cost of their
insurance. So it is going to be very im-
portant for every individual who has to
participate in the cost of their insur-
ance to be searching, with their em-
ployer, for a lower cost way of doing it.
This is one of those solutions. This is
very innovative. It will fill a void we
have left by doing the bill, particularly
if the estimates are true on how much
insurance is going to go up based on
this ability to sue. If it goes up dra-
matically, there are going to be a lot
more people who are going to hope
there is this kind of an alternative
around.

So I congratulate the Senator from
Arizona for this approach.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. THOMAS. Mr. President, I also
join in congratulating the Senator
from Arizona. This seems to be the
most commonsense amendment we
have seen since we have been dis-
cussing this issue. It provides choice
and provides an opportunity for lower
cost insurance, and it allows people to
choose what they want to pay for, for
what they get.

So I urge support for the Senator’s
amendment and thank him for it.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. THOMPSON. Mr. President, I
also urge support for Senator KYL’s
amendment because I think it deals
with the essential nature of what this
whole debate is about; that is, the
tradeoff between coverage and cost.
That is what the whole debate is about.

Some would have us believe we can
have additional coverage without addi-
tional cost. It cannot happen. Some-
body pays the freight sooner or later.
We all know it is going to result in ad-
ditional health care costs.

So what this amendment does is rec-
ognize that tradeoff, and it provides
the individual the opportunity to make
that choice—recognizing that trade-
off—which results in a very good ap-
proach and a very good amendment.

So I urge my colleagues to give seri-
ous consideration to supporting this
amendment.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, I join
with my colleagues in congratulating
Senator KYL for bringing this amend-
ment forward. It is exactly one of the
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items we need to improve this bill sig-
nificantly. This bill has a lot of prob-
lems. We all know that. But an amend-
ment such as Senator KyL’s will at
least help it out in some parts. It will
be very constructive to the whole proc-
ess. I certainly hope my colleagues in
the Senate will join in supporting it. It
is the right amendment. I congratulate
him for bringing it forward.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from Massachusetts.

Mr. KENNEDY. How much time do
we have?

The PRESIDING OFFICER. The op-
ponents have 10 minutes under the pre-
vious order.

Mr. KENNEDY. I yield myself 5 min-
utes.

Mr. President, having been on the
floor for the better part of the last 8 or
9 days, I rarely have heard such won-
derful statements and comments about
any amendment as have been given to
the Senator from Arizona. I have gone
back and read it and reread it and
thought that somehow I must be mak-
ing a mistake in thinking that this
amendment just didn’t make it, but in
any event, the Senate is going to make
that judgment.

I read the Kyl amendment and it re-
minded me of the great French philoso-
pher who said that laws, in their sub-
lime impartiality, treat the rich and
the poor alike, from sleeping under the
bridges and stealing bread. This is just
exactly what the Kyl amendment does.

Mr. GREGG. Will the Senator yield?
That quote would be much better if it
were read in French.

Mr. KENNEDY. Petite
1’oiseau fit son nid.

To continue, this is what this amend-
ment does. It says that any employer
can go out and sell an insurance policy
that is consistent with this bill. It
doesn’t indicate what contribution the
employer has to make. It doesn’t indi-
cate that the employer has to make
any contribution at all. All it says is
he has to sell it.

On the other hand, they can sell the
other policy—that is cheap—which the
employer can help subsidize for that
employee. And that basically under-
mines this whole bill and denies all of
the workers all of the protections that
we have talked about. That is a great
choice. That is really a wonderful
choice to have. And we all know what
can happen. This basically undermines
the whole concept of this legislation.

There is no guarantee under the Sen-
ator’s proposal that there is going to
be a comparable and that the employer
is going to do it. All they have to do is
just sell the policy. So this is an ex-
tremely unfair and weighted alter-
native. Basically, it will provide a way,
a vehicle for millions and millions and
millions of hard-working American
families to lose the benefits of this leg-
islation, and it just doesn’t make
sense.

The PRESIDING OFFICER. The Re-
publican leader.

a petite,
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Mr. LOTT. I believe that perhaps if
Senator KYL or others can yield back
their time, we are ready to go to the
Frist-Breaux substitute. Senator FRIST
is here ready to proceed. Is that accept-
able on all sides?

Mr. REID. We would vote on the Kyl
amendment subsequent to the Frist-
Breaux amendment being offered.

Mr. LOTT. That is correct. We would
vote in stacked series, Kyl, Breaux-
Frist, and then I presume we would be
ready for final passage.

Mr. KYL. Mr. President, if I could
just conclude my remarks in support of
my amendment and in response to Sen-
ator KENNEDY, how much time remains
under my time?

The PRESIDING OFFICER. The Sen-
ator has 12 minutes.

Mr. KYL. I understand that Senator
FRrIST would like to quickly proceed.
There are several people who would
like to speak in support of my amend-
ment. Therefore, what I would like to
propose is that we lay my amendment
aside, go to Senator FRIST, and I take
up the remainder of my time prior to
the vote.

Mr. REID. I have no objection.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered. The amendment is laid aside.

AMENDMENT NO. 856

Mr. FRIST. Mr. President, I call up
amendment No. 856 and ask for its im-
mediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The senior assistant bill clerk read as
follows:

The Senator from Tennessee [Mr. FRIST],
for himself and Mr. BREAUX, proposes an
amendment numbered 856.

Mr. FRIST. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.”)

Mr. FRIST. Mr. President, I will be
brief, given the late hour.

At this juncture, I have introduced
an amendment which is a comprehen-
sive approach to the Patients’ Bill of
Rights. HEssentially this bill is the
Frist-Breaux-Jeffords bill which was
introduced on May 15 of this year,
modified with several of the amend-
ments, which we will speak to shortly
in the introduction either now or, if we
have an interruption, we will speak to
them in the 15 minutes on this side.

What I wish to stress is that this
amendment is a comprehensive re-
placement amendment for the bill. It
involves strong patient protections, ac-
cess to specialists, access to specialty
care, access to emergency rooms,
elimination of gag clauses, continuity
of care.

It has a strong appeals process, inter-
nal and external appeals. It requires
full exhaustion of the internal and ex-
ternal appeals process. If the external
decision—again, that is an independent
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physician, unbiased, independent of the
plan—overrides the plan, then and only
then does one go to court for the ex-
traordinary damages. At any time dur-
ing the appeals process you can go for
what is called injunctive relief. Once
you go for these damages, what are
they? Economic damages are unlim-
ited; noneconomic damages are $750,000
or three times economic damages. And
that is a change from the underlying
Frist-Breaux-Jeffords bill.

There are no punitive damages. In
our bill, as I mentioned, we require full
exhaustion of the internal and external
appeals process. We go to Federal
court. We have not had very much de-
bate over the last week on the Federal
versus State court. Senator BREAUX
will be speaking more directly to that.
It is critical, we believe, that we take
this new Federal cause of action to the
Federal courts. There are strong
timelines.

The purpose of this amendment is to
make sure people get the care they
need when they need it—not a year
later or 2 years later or 5 years later. It
is a balanced approach. The amend-
ment itself is the Frist-Breaux-Jeffords
of May 15. We have included the
amendments put forth by Senator
THOMPSON and modified by Senator
McCAIN on the exhaustion of internal/
external appeals. We have also included
the Snowe-DeWine language. That is
the direct decisionmaker language that
they drew upon from our bill, the
Frist-Breaux-Jeffords bill. But we took
the specific Snowe-DeWine amendment
and placed it in our bill; in addition,
the amendment of Senator BOND, with
the 1 million uninsured, then the liabil-
ity would be repealed, which passed on
the floor, is also a part of our bill.

Secondly, we did raise the non-
economic caps from $500,000 to $750,000
or three times economic damages.

As a physician, as someone who has
taken care of patients, as someone who
recognizes that the purpose of a Pa-
tients’ Bill of Rights is for patients to
get the care when they need it, not ex-
traordinary lawsuits, not frivolous law-
suits and skyrocketing costs, all of
which will be absorbed by the 170 mil-
lion people, we believe this bill is the
balanced, responsible way of delivering
a strong enforceable Patients’ Bill of
Rights.

I yield, if I might, to the cosponsor,
coauthor of the bill, Senator BREAUX.
Senator JEFFORDS will be speaking a
little bit later. The three of us, as part
of the Frist-Breaux-Jeffords amend-
ment, have worked very hard over the
last 2 years to put together this bal-
anced bill, the only tripartisan bill in
the Senate which comprehensively ad-
dresses the Patients’ Bill of Rights.

I yield to Senator BREAUX.

Mr. BREAUX. Mr. President, do we
have a time agreement on this amend-
ment?

The PRESIDING OFFICER. There is
no time established on this amend-
ment.
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Mr. BREAUX. Let’s try it without an
agreement. We will see how it goes
without any kind of agreement.

Mr. President, I rise to comment on
the bill that is now before the Senate.
It is the Frist-Breaux-Jeffords sub-
stitute bill.

Before doing so, while the Senator
from Tennessee is still on the floor, I
want to say something about how en-
joyable it has been to work with him.
While most of us are going to be leav-
ing this Chamber tonight or tomorrow
sometime to spend time with our fam-
ily on vacation or have an enjoyable
period of time that we can rest and
relax, the Senator from Tennessee, be-
cause of what he does professionally
and what he believes in, is going to be
leaving on a flight tonight to go to Af-
rica. He is going to Africa to do sur-
gery on women and children and fami-
lies who cannot afford health care on
the continent of Africa.

I want to say how proud all of us can
be of one of our colleagues who has
that type of attitude. He not only
serves his constituents in Tennessee in
this body but also serves so much of
humanity in various places in the
world by volunteering at his own cost,
on his time, with his medical expertise,
serving people who have no health
care. We are talking about a Patients’
Bill of Rights on the floor of the Sen-
ate. He really, truly is practicing that
by providing medical services to people
who can’t afford it in various parts of
the world.

For those who are interested in get-
ting a Patients’ Bill of Rights enacted
into law, let me say that, without the
amendment that we have offered, the
bill will not become law because the
President has clearly indicated he will
veto a bill that does not contain some
of the main principles that you can
find in the Frist-Breaux-Jeffords sub-
stitute.

What I am talking about is not that
complicated. The White House has said
we are creating new Federal rights,
Federal remedies, and we are amending
a Federal statute—the ERISA laws of
the United States. If there is going to
be any litigation dealing with these
new Federal rights, they ought to be
handled in the Federal courts. Why do
we recommend that? Why does the
President say that is important? So we
can have one consistent way of han-
dling all of these potential suits that
will be filed. Instead of having 50 dif-
ferent courts, with 50 different jurisdic-
tions, with 50 different rules of evi-
dence and 50 different procedures on
how to handle litigation, you would
have any disputes dealing with these
Federal rights handled in the Federal
court systems of the United States.

Our opponents argue that the Federal
courts don’t want any more suits to be
filed. Neither do the State courts.
There is not a State court or district
court anywhere in the United States
that is going to say we need more liti-
gation, come sue on a State level. Nei-
ther the Federal nor State courts want
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any additional litigation because they
are as full as they possibly can be. So
the argument that the Federal courts
don’t want them—well, neither do the
States. I think from a matter of trying
to make sure we have a system that
works, that is, a national system that
protects Federal rights, it should be in
Federal court.

If this is not part of the final pack-
age, the final package, indeed, will not
become law, and that would be a very
serious mistake for the people in this
country.

Second, we have recommended some
type of caps—a reasonable amount of
caps on noneconomic damages. We
have no caps on economic damages, of
course, but we suggested a cap of
$750,000 for pain and suffering, for non-
economic damages, or three times the
amount of economic damages, which-
ever is greater. We tie it to inflation. I
think that is reasonable.

We had also suggested something I
think would be very important for the
patients and, indeed, the lawyers who
are concerned about litigating cases.
There are no caps on our bill for gross
negligence. At an earlier time we had
offered that there would be no caps for
wrongful death if a person was killed as
a result of some decision made dealing
with medical necessity. Then there
would be no caps whatsoever either for
gross negligence or wrongful death.

Those two ingredients are very im-
portant. What happens when this bill
leaves this body, if we are truly inter-
ested in getting an agreement, is that
somehow between now and the time
this bill gets down to the White House,
these concerns are going to have to be
addressed in a fashion that I think
means they are going to have to be
adopted. It does us no good to have a
bill that is going to be vetoed. We will
help no patients. They get a good polit-
ical issue, but they don’t get any help,
any guarantees. We will have spent all
of this time arguing about things that
cannot become law. So I think the
clear thing that our bill provides,
which I think is absolutely essential ei-
ther now or at some time, is that we
have a degree of Federal jurisdiction
that enforces the Federal rights that
we are creating in this legislation, and
that we address the question of unlim-
ited damages in a way that allows the
White House to be able to sign this bill.

I will tell you that in reading what
we have done with all of the amend-
ments—the Snowe, Thompson, and
DeWine amendments —where we have
split jurisdiction, and the Kennedy-
McCain bill which says some of the
suits will be in State court and some in
Federal court, our suggestion is just
the opposite. The new rights will be in
Federal court, and all the previous
ones in the State courts will remain.

We need to do some work on this. We
have created something that is as com-
plicated as the Egyptian hieroglyphics.
If you had a flowchart on what we are
suggesting in the bill now before the
Senate, we could not figure out where
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you go and when you go to the dif-
ferent courts and for what rights. That
is unacceptable. This thing needs a lot
of work before it can become law be-
cause I am afraid that what we have
created tonight in this bill is unman-
ageable and unworkable. Our sugges-
tion makes it a great deal better.

I am under no illusions about what is
going to happen, but I know I am also
not under any illusions about what can
be signed into law and what cannot. I
fear that what we have tonight cannot
be signed into law without the rec-
ommendations we have made.

I yield the floor. I see my colleague
from Vermont is also with us.

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized.

Mr. JEFFORDS. Mr. President, for
nearly 5 years, Congress has debated
how best to enhance protections for pa-
tients enrolled in managed care plans
without unduly increasing health care
costs, imposing significant burdens on
America’s employers, and adding to the
ranks of the uninsured. Our debate
over the last two weeks has given us
ample opportunity to thoroughly dis-
cuss these critical issues.

Through the amendment process the
McCain-Edwards-Kennedy bill has been
significantly improved. I particularly
commend Senator SNOWE for her
amendment on employer liability and
Senator THOMPSON for his amendment
on exhausting the appeals process.

However, I ©believe the McCain-
Edwards-Kennedy bill is still fun-
damentally flawed in two critical

areas. First, the bill would subject
plans to excessive damages in the new
federal cause of action. And second, by
subjecting plans and employers to a
new State cause of action, the bill de-
stroys the current national uniformity
for employers. The bill would subject
employers or their designated agents
to lawsuits in 50 different States.

The Dbetter alternative to the
McCain-Edwards-Kennedy bill is our
amendment. It is based on the legisla-
tion that I introduced with Senator
FRIST and Senator BREAUX. It has
much in common with the McCain-
Edwards-Kennedy bill. They share 11
provisions that provide new patient
protections. Each provides for informa-
tion to assist consumers in navigating
the health care system. Most impor-
tantly, the bills provide for an internal
and external independent review proc-
ess with strong new remedies when the
external view process fails. Our pri-
mary area of disagreement lies in the
degree that employers are protected
from multiple causes of action in mul-
tiple venues and the provision of a rea-
sonable cap on damages.

President Bush has made clear that
our amendment meets the principles he
has outlined for patient protection leg-
islation that he would sign into law.
This balanced legislation also is sup-
ported by a wide range of groups rep-
resenting nearly 400,000 of America’s
physicians and health professionals.

Our amendment protects all Ameri-
cans in private health plans and at the
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same time, it gives deference to the
states to allow them to continue en-
forcing managed care laws consistent
with the new federal rules.

Under our amendment health plans
that fail to comply with independent
review decisions or that harm patients
by delaying coverage will be held ac-
countable through expanded federal
court remedies, including unlimited
economic damages. In addition, pa-
tients can go to court at any time to
get the health benefits they need
through injunctive relief if going
through the internal or external review
process would cause them irreparable
harm.

We hope that everyone who is com-
mitted to passing legislation that can
become law this year will join us in
supporting this amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. EDWARDS. Mr. President, over
the course of the last 2 weeks, during
the course of this debate, we have made
great progress and consensus has been
reached on many issues, beginning
with the issue of scope, how many
Americans would be covered by this pa-
tient protection legislation.

We have worked with Senators across
the aisle and have been able to resolve
that issue and resolve it in a way that
all Americans are covered and there is
a floor of protection for all Americans.

Second, we were able to resolve the
issue of access to clinical trials, an
issue on which there has been some dis-
agreement in this body.

Third, we have been able to resolve
the issue of employer liability in a way
that protects employers from liability
without completely eliminating the
rights of patients. We have done it in a
balanced way so that 94 percent—every
small employer in America—are 100-
percent protected.

We have also resolved the issue of ex-
haustive appeals so patients will go
through the appeals process to get the
care they need before they go to court.

Medical necessity is another issue re-
solved during the course of this debate.

All of these issues are the issues of
great work many days, many hours of
compromise, mnegotiation, and con-
sensus reached in the Chamber of the
Senate. This substitute abandons a
number of those consensus agreements,
starting with the issue of scope.

On the issue of scope, the Senator
from Louisiana and I were able to fash-
ion a provision that provides a floor
and protects all Americans. That provi-
sion was voted on and consensus was
reached. That consensus provision is
not in this substitute.

Second, on the issue of exhaustion,
the Senator from Tennessee and I
worked to fashion a provision that pro-
vides that all patients exhaust the ap-
peals before they go to court in a way
that does not prevent patients who
have an extended appeal from being
harmed by that extended appeal. In
other words, if it goes on 31 days or
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more, they can go to court simulta-
neous with the appeal. That exhaustion
provision on which there was a huge
vote in favor of it in the Senate is not
in this substitute.

Third, the independence of the review
panels: I concede I have not seen the
language, but assuming it is the same
language that was originally in the
Frist-Breaux bill, it has no provision
specifically requiring the so-called
independent review panel be, in fact,
independent; nothing requiring that
the HMO not be able to control or dic-
tate who, in fact, is on the appeals
panel. It is like the HMO being able to
pick the judge and the jury. So there is
not established to anyone’s satisfac-
tion that, in fact, that appeals panel
will be independent.

Finally, on the issue of going to Fed-
eral court versus State court, the
American Bar Association, the Federal
judiciary, the U.S. Supreme Court, the
State attorneys general, all the objec-
tive, large legal bodies in this country
have said that these cases should go to
State court.

That is what our legislation provides.
Unfortunately, under this substitute,
the vast majority of cases would, in-
deed, go to Federal court.

Many Americans live hundreds of
miles from the closest Federal court-
house. It would be much more difficult
for these injured patients to get a law-
yver to represent them in a Federal ac-
tion, particularly one that might take
place hundreds of miles away, and most
important, and the reason so many of
these objective bodies said these cases
belong in State court, is that it will
take so long to get the case heard.
There is such a backlog already, it
makes no sense to send these cases to
Federal court.

What we have done instead is say:
You, HMO, if you are going to overrule
doctors, if you are going to make
health care decisions, we are going to
treat you exactly as we treat the other
health care providers. We treat them
exactly the same. It is the reason this
is such a critical provision to the
American Medical Association, to all
the doctors groups across this country
and to the consumer groups across
America.

There are fundamental differences in
our underlying legislation, as amended,
and in the substitute, starting with the
issue of scope, about which we have
reached consensus, going to the issue
of exhaustion of administrative rem-
edies, which is not in this substitute;
the required independence of the re-
view panel is not in the substitute; the
requirement that the cases that every
objective body says should go to State
court, including the U.S. Supreme
Court, those cases go to Federal court
instead under this provision.

We have made tremendous progress. 1
am very pleased with the work of all of
our colleagues—Republicans, Demo-
crats, and Independent—in this proc-
ess. The work has been productive. We
have done important work in the Sen-
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ate, but it is not important to us. It is
important for the people of this coun-
try, the families of this country who
deserve more control over their health
care decisions, who deserve real rights,
enforceable rights.

That is what we have been able to ac-
complish over the last 2 weeks. Unfor-
tunately, in every respect in which this
substitute is different from the under-
lying legislation, as amended, it favors
the HMO versus the patient. In every
respect, we favor the patient; they
favor the HMO.

I say to my colleagues who sponsored
this amendment, I know they are well-
intentioned. I know they worked very
hard on it. I respect every one of them,
and I respect the work they have done,
but I believe the work we have, in fact,
done in this Chamber over the last 2
weeks is a much better product and,
most importantly, will provide mean-
ingful protections for the patients and
families of this country who deserve fi-
nally to have the law on their side in-
stead of having the law on the side of
the big HMOs.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I yield
myself 5 minutes.

The PRESIDING OFFICER. There is
no time limit.

Mr. KENNEDY. Mr. President, I
thank my good friend, Dr. FRIST. Sen-
ator FRIST has been the chairman of
our Public Health Subcommittee and
he and I have worked on a lot of dif-
ferent health care issues together.

I thank Senator JEFFORDS who has
been a strong ally on many health care
issues over a long period of time.

I have also worked extensively with
the Senator from Louisiana, Mr.
BREAUX, on many health care issues.

The fact is, when you have this com-
bination of people making a strong rec-
ommendation, it is worthy for the Sen-
ate to give a true examination of their
product and their recommendation this
evening.

Having said all of that, it is worth-
while in the final minutes of this de-
bate and before action that we give
special consideration to the viewpoints
of the doctors, the nurses, and the pa-
tients who have followed this issue and
have really breathed life into this issue
over a long time.

Tonight, at this time, there is only
one matter that is before us that has
the complete support of the medical
profession, the nurses, the doctors, all
of the groups that represent the chil-
dren in this country, all the groups
that represent the disability commu-
nity, all of the groups that represent
the Cancer Society, all the groups that
represent the aged, all the groups that
represent the special needs of people
who have special medical challenges.
They have had a chance to review each
and every provision. They know every
aspect of every page of all the legisla-
tion and the amendments, and they
come down virtually unanimously in
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support of the McCain-Edwards legisla-
tion.

Senator EDWARDS has already out-
lined and Senator MCCAIN will further
outline the various concerns.

Let me mention matters we have fo-
cused on during this debate.

The clinical trials: We are in the cen-
tury of life sciences, and we are putting
resources into and investing in the
NIH. We are never going to get the ben-
efits of the research in the laboratory
to the bedside unless we have effective
clinical trials.

We have strong commitments on
clinical trials; Breaux-Frist is short on
that, and it will take up to b years to
begin the clinical trials.

Specialty care: We guarantee spe-
cialty care. Any mother who brings in
a child who has cancer will be able to
get the specialty care. Breaux-Frist
does not provide it. If it is not within
that particular HMO, then it is not a
medically reviewable decision. There
are restrictions in the bill.

We have debated the issues of the ap-
peals. Breaux-Frist still has provisions
where the HMO will be selecting the
appeal organization, which is effec-
tively selecting the judge and jury in
these appeals.

Liability: As has been pointed out,
Breaux-Frist brings all the liability
into the Federal system. Every pa-
tients group and every group that con-
cerned itself about getting true ac-
countability for patients understands
the importance of keeping liability in
the State court.

Even though the words are similar,
although we have the issues of medical
necessity, although we use the words of
specialization, although the words of
appeals are used in both bills, there is
a dramatic and significant difference.
Those are the two choices before the
Senate.

I thank our colleagues and friends on
the other side. There really is only one
true Patients’ Bill of Rights that is
going to protect the patients in this
country, the families, the children, the
women, the workers in this Nation, and
that is the McCain-Edwards bill. I hope
we support that shortly.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. ENSIGN. I ask unanimous con-
sent action with respect to Ensign
amendment No. 849 be vitiated and the
Senate vote in relation to the amend-
ment following the disposition of the
Kyl amendment, with up to 10 minutes
equally divided for debate prior to that
vote.

Mr. LOTT. Reserving the right to ob-
ject, I hope the Senator will withhold.
I think a continued effort is underway,
and if he will withhold at this point—
I prefer not to object—let’s see if we
can’t work it out.

Mr. ENSIGN. I withdraw my unani-
mous consent request.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Arizona.

Mr. McCCAIN. Mr. President, I thank
Senators BREAUX and FRIST for their
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efforts. I believe they have a goodwill
attitude toward this issue. I especially
thank Dr. FRIST for his leadership not
only on this issue but on so many other
health care issues that come before the
Senate. I respect their commitment in
protecting patients and holding health
plans accountable. I do not believe the
substitute has a mutually shared goal.

Both my colleagues, Senators
EDWARDS and KENNEDY, point out some
of the differences between our two
bills. I remind Members that the
amendment does provide very limited
relief in Federal court and would only
allow a handful of cases to be ad-
dressed: Only those patients who re-
ceive approval from the external med-
ical review can go to court.

Numerous States, including my home
State of Arizona, have enacted laws
that permit injured patients to hold
plans legally responsible for their neg-
ligent medical decisions. I believe this
substitute nullifies these laws. My col-
leagues may assert they do not pre-
empt State law, but I respectfully dis-
agree. Delaying and denying care by an
HMO is not a contract issue for Federal
court. Delaying and denying of care is
a medical malpractice and should be
determined in State court.

As we know, this is a substitute. Over
the last 2 weeks we have made some
very important changes to this legisla-
tion, which is the appropriate way to
legislate. We have made important
changes on employer liability thanks
to Senator SNOWE and Senator DEWINE
and others; exhausting administrative
procedure, thanks to Senator THOMP-
SON and Senator EDWARDS; limits on
legal fees, an effort undertaken by Sen-
ator WARNER; reasonable scope, pro-
tecting all Americans, limitations on
class action suits, and venue to prevent
forum shopping, in which Senator
THOMPSON and others were involved.

Some of these have been included in
the substitute, and some have not. I be-
lieve all of these changes that have
been made through open and honest de-
bate on this legislation should be in-
cluded.

Again, we still have avoided the fun-
damental issue of State and Federal
court. I believe that issue is not re-
solved to the satisfaction of the patient
as opposed to the HMO.

I take an additional minute to thank
a number of people including the White
House staff, Josh Bolton and Anne
Phelps; Senator GREGG’s stewardship
on this side has been exemplary; Sen-
ators FRIST and BREAUX have obviously
been very helpful; Senators SNOWE,
LINCOLN, DEWINE, NELSON, and THOMP-
SON. I thank both leaders, Senator
DASCHLE and Senator LOTT, as well as
Senator REID and Senator NICKLES,
who have been involved in this issue
for a long time, as well as Senator
EDWARDS and Senator KENNEDY.

Soon we will vote on this legislation.
I believe we will prevail. I think this,
like the campaign finance reform bill,
has been open, honest, fair debate on
which all sides have been heard, and I
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think, again, the Senate can be proud,
no matter what the outcome, of the
way we proceeded to address this issue
which is important to so many millions
of Americans.

This is an important issue to Amer-
ican citizens. This is an important
issue to the person who cannot con-
tribute a lot of money to American po-
litical campaigns. This is an important
issue to average citizens whose voices
are oftentimes drowned out in Wash-
ington, in my view, by the voices of the
special interests, whether they be trial
lawyers, insurance companies, HMOs,
or others.

I think putting patients first and the
HMOs second, as we crafted this legis-
lation, is an important outcome and
why I have to oppose the substitute
and urge my colleagues to vote favor-
ably when we reach final passage.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. I will make two or
three comments. First, I compliment
and congratulate Senator KENNEDY and
Senator GREGG for their patience and
leadership in managing this bill and
also managing the education bill. Also,
I congratulate Senator MCCAIN and
Senator EDWARDS for their contribu-
tion because they are going to pass a
bill, and Senator DASCHLE, as well.

This has been a battle that some
have been wrestling with for a long
time. As a matter of fact, a year ago
we passed legislation that was called
Patients’ Bill of Rights Plus. In my
opinion, it is far superior to the legisla-
tion we are getting ready to pass to-
night. It was legislation that allowed
every plan to have an appeal, internal
and external, and it was binding —not
binding by lawsuits, but if you did not
comply with external appeal, you could
be fined $10,000 a day—a different ap-
proach. I think it is far superior.

In looking at the language we have
today and in the underlying bill, the
so-called McCain-Edwards-Kennedy
bill, maybe some modest improvements
have been made. It is the bill that will
finally pass, but it is a bill that the
President will not sign and the Presi-
dent shouldn’t sign.

I hope we will pass good legislation
but not pass legislation that will dra-
matically increase health care costs, as
I am afraid it will. There has to be
some reason that employers that vol-
untarily supply health care, purchase
health care for their employees, that
employers of all sizes are almost unani-
mous in their opposition. They are not
compelled to buy health care for em-
ployees, but they want to. Now we are
getting ready to threaten them with
unlimited liability. We keep hearing
about suing the HMOs, but suing the
HMOs and/or employers and threat-
ening them with unlimited liability,
economic damages, unlimited non-
economic damages, pain and suf-
fering—there are costs included.

Somebody said we solve that because
we have a designated decisionmaker. If
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there is a designated decisionmaker,
the net result is, well, if you are going
to hand off your liability to me, what
am I protecting? What am I insuring?

With contracts that can be abrogated
or breached, an independent reviewer
can say, you have to cover other
things, and you have a lot of liability if
things do not work out. The net result
will be the independent reviewer will
say, defensive medicine, we will pay for
anything because they don’t want to be
sued. They don’t want to be liable.
Then they increase premiums because
whatever the liability is, they don’t
know how much it is or how expensive
it is, and they will increase their rates.
They don’t plan on losing money and
they don’t want to go out of business,
so there will be a lot of defensive medi-
cine and they will charge extra pre-
miums to the employer to make sure
they don’t go out of business.

So the cost estimates, some people
have said, are 4- or b-percent per year
increases on top of the already 13- or
20-percent increases built in, in in-
creased costs for health care. They are
probably much more. The costs of the
bill could increase the cost of health
care by 8 to 10 percent. We should know
that.

Again, we should do no harm. We
should not pass legislation that will
not work, that will do harm. It will do
harm if you increase the number of un-
insured. It will do harm if you price in-
surance out of the realm of afford-
ability for millions of Americans. I am
afraid that is what we are doing.

There is one other issue that has not
received maybe enough attention. Sen-
ator COLLINS and Senator NELSON
raised that. That is the issue of scope:
Should the Federal Government be
taking over regulating that the States
do? I am concerned about the language.
It was modified modestly. It said the
States have to be substantially compli-
ant with these new Federal regula-
tions. That language goes so far that
really the States are going to have to
adopt almost identical language to
what we have put in this bill. The net
result? If they don’t, HCFA takes
over—the Health Care Financing Ad-
ministration.

A couple of points: HCFA can’t do it,
HHS can’t do it, the Department of
Labor cannot do it. I want to make
that point one final time.

We are ready to pass this mandate
and say to the States: If you don’t do
it, Federal Government, you do it. If
the States don’t, you do it.

The Federal Government does not
have the wherewithal to do it. Every
State has hundreds of personnel in-
volved in enforcing insurance regula-
tion, and we are saying, you do it or we
are going to take over. That is one of
the largest unfunded mandates ever
proposed by Congress.

I am a little mad at myself for not
being able to offer a point of order that
this is an unfunded mandate. One of
the reasons I cannot is that it was not
reported out of committee.
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The unfunded mandates bill, the Con-
gressional Accountability Act, says we
have a report that comes out with the
committee report and we can raise a
point of order if you have an unfunded
mandate on cities, counties, States,
and the private sector. We cannot do
that because we don’t have a com-
mittee report because the bill was not
reported out of committee. It was a
year ago, but it is not now.

My point is this is an enormous un-
funded mandate on counties and cities
and States. We are mandating this on
all those employees, saying: We know
best, the Federal Government knows
best. States, we know you have an
emergency room procedure, but we are
going to dictate a more expensive one.

I could go all the way down the list.
My point is, even though we have done
it, we cannot enforce it. You have non-
enforceable provisions. There is no pro-
tection there. It may make us feel bet-
ter, we may tell the American people
we have provided the protections, but
we cannot enforce it because the Fed-
eral Government cannot and should
not take over State regulation of in-
surance. That is a mistake.

I am afraid the combination of the
two, the expanded liability—you can
sue employers and the providers for un-
limited damages in State and/or Fed-
eral court for economic and non-
economic, unlimited in both cases. You
can jury shop. You can find a place
that would work. That is going to scare
employers. Employers beware, the bill
we are passing tonight makes you lia-
ble. You are going to have to pay a lot
more in health care costs as a result of
the bill we are passing tonight.

Again, my compliments to the spon-
sors. They worked hard. The opponents
worked hard. We will pass a bill to-
night. But I hope it will be improved
dramatically in conference so we will
have a bill that is affordable, will not
scare people away from insurance, will
not increase the number of uninsured
by millions. My prediction is this bill
would increase the number of unin-
sured by millions and cost billions and
billions of dollars. I hope that is not
the case. I hope it is fixed and im-
proved in conference and we will have a
bill that President Bush can sign and
become law and of which we will all be
proud. Unfortunately, I think the un-
derlying bill does not meet that test.

With great reluctance I am going to
be voting no on the underlying McCain-
Kennedy-Edwards bill. I urge my col-
leagues to do likewise.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. STEVENS. Mr. President, I re-
gret deeply I will not be able to vote
for this bill. My State does not have a
problem with the HMOs that other peo-
ple have expressed. Our State would be
mandated by this bill to change its
laws. The sensible amendment offered
by Senator COLLINS was defeated. The
Allard amendments that dealt with
small business were defeated. The man-
dates in this bill will hamper our devel-
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opment of a sound health care delivery
system for Alaska.

It is a vast area with a few people.
We do not need the interference of the
Federal Government. We need help. I
think this bill will interfere with what
we are doing. I hope by the time it
comes out of conference I will be able
to support it. I commend everyone who
has tried, but this, the underlying bill,
will not help our people; it will hurt
them; and I cannot support it.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. THOMPSON. Mr. President, I
think this bill is a 1ot better than when
we started. There remains one area, of
course, where we have substantial dis-
agreement, and that has to do with
where the lawsuits are going to be
brought. The underlying bill still has a
bifurcated system where some suits
can be brought to State court and some
in Federal court. I think that is the
main thing the Frist-Breaux-Jeffords
amendment tries to address.

We all can read the handwriting on
the wall. I think we know how this is
going to go. But it is very important
our colleagues understand what we are
doing. With regard to the underlying
bill, there is a presupposition, appar-
ently, that a client will walk into a
lawyer’s office with a tag around his
neck saying, I'm a State suit, or, I'm a
Federal suit. That will not be the case.
There will be many cases that are
mixed. Some will have to do with cov-
erage denial, some will have to do with
medically reviewable claims, some will
be more of a contract case, some will
be more of a tort case. Arguably, it
could go in either court. Some will go
to Federal court and the defendant will
object and say, no, you belong in State
court, and the judge will rule. Then
there will be an appeal in that venue.
Then that will be determined, and then
it will go possibly to the opposite
court. In other words, there will be liti-
gation at one or more levels in order to
determine where you are going to liti-
gate.

Some, on the other hand, will go to
State court, and there will be a fight
there as to whether or not that belongs
in State court. It may be remanded
over to Federal court.

Some will come in with cases, parts
of which will arguably be in Federal
court and parts of the same case could
arguably be in State court.

All T am suggesting is there is no
easy solution to this. It has been point-
ed out that there are some down sides
to bringing them in Federal court, too.
They are overcrowded. We have heard
examples of federally related lawyers
and judges saying it ought to be in
State court. If you took a poll among
the State-related lawyers and judges,
they would say just the opposite. But
at least you avoid the problems I am
talking about.

We are going into a system now
where we are creating new law; we are
creating new defendants. But wait, it is
not just HMOs and employers. The
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independent decisionmakers are sub-
ject to liability, too. The independent
medical reviewer is subject to liability,
too. They have a higher standard. I be-
lieve it is a ‘‘gross or willful mis-
conduct” standard. It is a higher stand-
ard, but they can be sued for settle-
ment value or whatever.

We have a complicated liability
framework, so you have different peo-
ple, different standards, new lawsuits.
It is going to be extremely confusing
for a long time, and it is going to re-
sult in much higher costs.

The tradeoffs may be there. The deci-
sions were made that we adopted this
in view of all that. But I think it is
very important that at a time when
health care costs are already going up
in double digits, we are doing some-
thing that quite clearly is going to re-
sult in much more litigation, much
more confusion about that litigation.
Somebody ultimately has to pay for all
that. It is going to ultimately result in
higher costs to our citizens. I think it
is important we understand that before
we cast these votes.

I yield the floor.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. DASCHLE. We are just about at
the point now where I think we can
begin voting on amendments. I ask
unanimous consent that following the
first amendment, all other votes be
limited to 10 minutes. I ask further
that the two managers be permitted to
offer a joint managers’ amendment fol-
lowing the passage, prior to the close
of business today.

Mr. LOTT. Reserving the right to ob-
ject, Mr. President, I will not object, 1
just want to clarify where we are. I be-
lieve we are ready to recognize Senator
KyL—he had a little time left on his
amendment—and then I believe we will
be ready to have the three votes: Kyl
amendment, Breaux-Frist, and final
passage.

Mr. GREGG. Reserving the right to
object, on the managers’ package we
are working to try to reach an agree-
ment. Hopefully, we will reach an
agreement. If we do not reach agree-
ment—is my understanding correct
that we have to reach agreement by
the end of today? What is the par-
liamentary situation if we do not reach
an agreement by the end of today?

Mr. DASCHLE. Mr. President, there
would not be a managers’ amendment
if we couldn’t find mutual agreement
on the amendment.

Mr. GREGG. I thank the majority
leader.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

AMENDMENT NO. 854

Mr. KYL. Mr. President, I ask unani-
mous consent Senator NICKLES be
shown as a cosponsor of amendment
No. 854.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KYL. There are two people I
know of who would like to speak brief-
ly on my amendment. I would like to
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respond briefly to what Senator KEN-
NEDY said and then summarize.

May I begin by congratulating the
authors of the underlying legislation
and expressing appreciation for all
those who have worked with me. Espe-
cially I want to thank my colleague,
JOHN MCCAIN, and congratulate him for
his successful efforts in moving this
legislation forward. It is not always
easy when colleagues from the same
State are not in total agreement on ev-
erything, but he let me know early on
when I first came to the Senate he
didn’t expect to agree with me on every
issue. He said he might even be in dis-
agreement on some matters with me
from time to time.

I appreciate his efforts and the ef-
forts of all of those who have worked
with me.

Just to summarize for those who
were not here earlier, my amendment
is very simple. It merely provides an
option for employers that offer plans
that are covered by this bill to also
provide an alternative for their em-
ployees. That would permit the em-
ployees to have as their remedy the re-
ceipt of the health care or for the cost
of that health care rather than going
to court and getting damages as they
are permitted to do under the bill. This
should provide a lower cost alternative
that could be made available to them.
That, in turn, should provide a way for
employers that might otherwise have
to reduce the number of employees
covered, or not have insurance for their
employees at all, to continue to pro-
vide that coverage.

As I pointed out before, according to
the Congressional Budget Office infor-
mation, and the Lewin Group, probably
over a million American citizens will
lose their health care as a result of the
increased expenses that could result
from this legislation.

The effort that we have all tried to
engage is to find ways to reduce those
costs so premiums won’t go up as much
and so employers can continue to pro-
vide the care. The best way to do that
is to allow them to provide a purely
voluntary option for their employees
to accept, which would not have the
same lawsuit damage option but would
provide them the health care for which
they have contracted. It is about
health benefits rather than lawsuits.
We think this would provide the rem-
edy for that.

The only comment that Senator KEN-
NEDY made in opposition was that we
are not regulating how the employer
would have to contribute toward the
insurance policies for their employees.
That is very true. We are not doing
that in the underlying bill. We are not
doing it in the Breaux-Frist amend-
ment. We are not doing it in my
amendment. I don’t think anybody
here has suggested we should be man-
dating from the Federal Government
how much money the employers have
to pay for their insurance option that
they provide for their employees. I do
not think that is a relevant point.
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I reserve the remainder of my time
for those who wish to speak to it. Then
I will be prepared to yield back.

Mr. KENNEDY. Mr. President, I will
just take 1 minute.

The Kyl amendment will permit a
company to offer a sham policy and a
real policy. To get the real policy, an
employee will have to weigh all of his
or her rights under the liability provi-
sions of the McCain-Edwards bill.
Those are the alternatives. It basically
undermines the whole concept of this
legislation because it will permit em-
ployers and HMOs to escape any Kind
of accountability upon which this leg-
islation is built. That creates a mas-
sive loophole which is undermining the
whole purpose of this legislation.

I hope the amendment will be de-
feated.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, the hour
is late, but the Kyl amendment is im-
portant. There is no sham here at all.
It is the marketplace at work—volun-
tarily to provide the employee with op-
tions. The employer must provide
health care programs if they are going
to provide health care programs that
fit this bill, that fit the Patients’ Bill
of Rights, but in doing so they also can
provide a voluntary option if the em-
ployee chooses to take it, which simply
says you waive your rights to a law-
suit. And guess what. It might cost
that employee less money. Yet he and
she, and their families, might still be
covered.

Isn’t that a reasonable option and a
voluntary option to provide to the
marketplace?

How dare we say that every attorney
ought to have a right here? Why not
say every employee has a right to a
marketplace of options that this vol-
untary approach that the Senator from
Arizona provides gives to the health
care system of our country?

I support the amendment.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, over
the past 8 days we have had amend-
ment after amendment that have cre-
ated massive loopholes in the very
basic and fundamental fabric of this
legislation, which is to protect pa-
tients, protect families, protect doc-
tors, and protect medical decisions
against the bottom line of HMOs.

This is another one of those in the
parade, and it should be rejected.

The PRESIDING OFFICER. Who
yields time?

The Senator from Alabama.

Mr. SESSIONS. Mr. President, I ask
for 1 minute.

Mr. President, the option provided by
Senator KYL is not a loophole. It is an
option. Under his plan, all policies that
an employer would offer would provide
the external and internal reviews that
we have in all of the plans. The option
to go to specialists, the gag rule pro-
tections that we have made a part of
this bill—all of that would be in the
plan.
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It would simply give the employee an
option, if he thought it would save him
money and he or she didn’t intend to
sue for benefits, to choose a policy that
could be cheaper and simply not have
certain lawsuit rights but, in fact, that
operate for liability purposes under
current law. It is no worse than current
law. It is no better than current law.
That is an option that could save a
working family money that they need
for their budget.

For those who want all matters to be
exactly the same, I don’t see why they
would resist such an option. I think it
is good for the employees.

I salute Senator KYL. I also note that
Senator JEFFORDS had a hearing re-
cently on the uninsured in America.
We know there are over 40 million un-
insured and that every 1 percent in-
crease in insurance costs causes 300,000
people to drop off the insurance rolls.

I think it is a good move. I support
it.

Mr. LOTT. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. KYL. Mr. President, there is
nothing mandatory in this legislation.
It is all voluntary. It is a simple choice
for the employees. I hope my col-
leagues will support the amendment.

The PRESIDING OFFICER. Is all
time yielded?

Mr. KYL. Mr. President, I yield all
time on this side.

The PRESIDING OFFICER. The
question is on agreeing to the Kyl
amendment No. 854. The yeas and nays
have been ordered and the clerk will
call the roll.

The assistant legislative clerk called
the roll.

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
101), the Senator from Alaska (Mr.
MURKOWSKI), the Senator from Colo-
rado (Mr. CAMPBELL), and the Senator
from Texas (Mr. GRAMM) are nec-
essarily absent.

The PRESIDING OFFICER (Mr.
AKAKA). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 42,
nays 54, as follows:

[Rollcall Vote No. 218 Leg.]
YEAS—42
Allard Frist Roberts
Allen Grassley Santorum
Bennett Gregg Sessions
Bond Hagel Shelby
Brownback Hatch Smith (NH)
Bunning Helms Smith (OR)
Burns Hutchinson Snowe
Cochran Hutchison Specter
Collins Inhofe Stevens
Craig Kyl Thomas
Crapo Lott Thompson
DeWine Lugar Thurmond
Ensign McConnell Voinovich
Enzi Nickles Warner
NAYS—54

Akaka Bingaman Cantwell
Baucus Boxer Carnahan
Bayh Breaux Carper
Biden Byrd Chafee
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Cleland Harkin Mikulski
Clinton Hollings Miller
Conrad Inouye Murray
Corzine Jeffords Nelson (FL)
Daschle Johnson Nelson (NE)
Dayton Kennedy Reed
Dodd Kerry Reid
Dorgan Kohl Rockefeller
Durbin Landrieu Sarbanes
Edwards Leahy Schumer
Feingold Levin Stabenow
Feinstein Lieberman Torricelli
Fitzgerald Lincoln Wellstone
Graham McCain Wyden
NOT VOTING—4
Campbell Gramm
Domenici Murkowski

The amendment (No. 854) was re-
jected.

Mr. KENNEDY. Mr. President, I
move to reconsider the vote.

Mr. LEAHY. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

VOTE ON AMENDMENT NO. 856

The PRESIDING OFFICER. The
question is on agreeing to the Frist-
Breaux substitute amendment No. 856.

Mr. EDWARDS. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays are ordered and
the clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Colorado (Mr. CAMP-
BELL), the Senator from New Mexico
(Mr. DOMENICI), the Senator from Texas
(Mr. GRAMM), the Senator from Alaska
(Mr. MURKOWSKI), and the Senator from
Mississippi (Mr. LOTT) are necessarily
absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 36,
nays 59, as follows:

[Rollcall Vote No. 219 Leg.]

YEAS—36
Allard Enzi McConnell
Allen Frist Roberts
Bennett Grassley Santorum
Bond Gregg Sessions
Breaux Hagel Smith (NH)
Brownback Hatch Smith (OR)
Bunning Helms Stevens
Burns Hutchinson Thomas
Cochran Hutchison Thompson
Collins Jeffords Thurmond
DeWine Kyl Voinovich
Ensign Lugar Warner
NAYS—59
Akaka Dorgan McCain
Baucus Durbin Mikulski
Bayh Edwards Miller
Biden Feingold Murray
Bingaman Feinstein Nelson (FL)
Boxer Fitzgerald Nelson (NE)
Byrd Grabiam Nickles
antwe arkin
Carnahan Hollings gegd
eid
Carper Inhofe
Chafee Inouye Rockefeller
Cleland Johnson Sarbanes
Clinton Kennedy Schumer
Conrad Kerry Shelby
Corzine Kohl Snowe
Craig Landrieu Specter
Crapo Leahy Stabenow
Daschle Levin Torricelli
Dayton Lieberman Wellstone
Dodd Lincoln Wyden
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NOT VOTING—5

Campbell Gramm Murkowski
Domenici Lott

The amendment (No. 856) was re-
jected.

Mr. STEVENS. Mr. President, I move
to reconsider the vote, and I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

Mrs. LINCOLN. Mr. President, I wish
to enter into a colloquy with the dis-
tinguished manager of the bill to clar-
ify the intent of the sponsors.

Section 202 of the bill amends the
Public Health Service Act with a new
section 2753 that applies all of the re-
quirements of title I of the Patients
Bill of Rights to each health insurance
issuer in the individual market.

Current law, at section 2763 provides
that none of the preceding require-
ments of the ‘‘individual market rules”
apply to health insurance coverage
consisting of ‘‘excepted benefits’’.

Similar provisions exist in current
law at section 2721 of the Public Health
Service Act for the group insurance
market. A parallel provision exists in
ERISA at section 732 for ‘‘excepted
benefits”’.

Is it the intent of the managers of
the bill that current law section 2763
and the parallel provisions for the
group market in the Public Health
Service Act and ERISA remain in full
force notwithstanding the language of
new section 27537

In other words the requirements of
title I of the Patients Bill of Rights
would apply to individual and group
health insurance other than ‘‘expected
benefits’’ coverage.

Mr. KENNEDY. The Senator is cor-
rect. It is the intent of the managers of
the bill that the requirements of title I
do not apply to insurance coverage
consisting of ‘‘excepted benefits’.

Ms. CANTWELL. Mr. President, I
rise today to speak in support of the bi-
partisan McCain-Edwards-Kennedy Bi-
partisan Patient Protection Act. Man-
aged care reform, particularly the en-
actment of a comprehensive Patients’
Bill of Rights, is one of the most im-
portant issues currently before either
body of the U. S. Congress. After all
the debate we have had on the floor in
the last two weeks, I believe we are at
the cusp of providing true, meaningful
protections for every American in
every health care plan.

Unfortunately, while over 160 million
Americans rely on managed care plans
for their health insurance, HMOs can
still restrict a doctor’s best advice
based purely on financial costs. The
fact is, we know that the great promise
of managed care—lower costs and in-
creased quality—has in all too many
cases turned into an acute case of less
freedom and greater bureaucracy.
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I want to tell my colleagues about
the Malone family from Everett, Wash-
ington. Their son, Ian, was born with
brain damage that makes it very dif-
ficult for him to swallow, to even
cough and gag properly. He cannot eat
or breathe without being carefully
watched. He’s fed through a tube in his
stomach since he can’t swallow.

The doctors at Children’s Hospital in
Seattle—one of the best pediatric care
institutions in the world—said that Ian
could leave the Intensive Care Unit but
would need 16 hours of home nursing
care a day for Ian. And while initially
the Malone’s health insurance com-
pany paid for this care, it decided to
cut it off. Ian’s father says that ‘“The
insurance company told us to give Ian
up for adoption and let the taxpayers
step in and pay for his care. They
didn’t care. It was all about saving
money.”’

It seems that the week’s rhetoric has
centered on the idea of business and
employers versus patients—as if these
two interests are inherently antithet-
ical, rather than complementary. But
they are not. In fact, I believe the Bi-
partisan Patient Protection Act is a
balanced approach to protecting pa-
tients and protecting the business of
managed care.

My home State of Washington has
been a leader in providing health care
to all of its citizens and has enacted
strong patient protections at the state
level. Under Washington State law, pa-
tients have the right to accurate and
accessible information about their
health insurance; the right to a second
opinion; timely access to services by
qualified medical personnel; the right
to appeal decisions to an independent
review board; and the ability to sue
providers for damages if they are sub-
stantially harmed by a provider’s deci-
sions.

I believe that States are the labora-
tories of democracy and I do not take
lightly the possibility that any federal
legislation would undermine or pre-
empt state law. I spent six years on the
Health Care Committee in the State
House of Representatives and just this
last year Washington passed a com-
prehensive Patient’s Bill of Rights. In
issues such as the one before us this
week, it is paramount that federal leg-
islation enhance state protections, not
undermine them.

And that is what this bill does. The
McCain-Edwards-Kennedy compromise
explicitly preserves strong state pa-
tient protection laws that substan-
tially comply with the protections in
the Federal bill. This is an extremely
important point. The standards for cer-
tifying state laws that meet or exceed
the Federal minimum standard ensure
that only more protective State laws
replace the Federal standards.

But I find it ironic that opponents of

a strong, enforceable, Patients’ Bill of
Rights have traditionally limited the
scope of the patient protections in
their managed care reform legislation
to those individuals in self-insured
plans, which are not regulated by the
States, and assert that the States are
responsible for the rest.
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This approach denies Federal protec-
tions to millions of Americans—teach-
ers, police officers, firefighters and
nurses who work for State and local
governments; most farmers and inde-
pendent business owners who purchase
their own coverage; most workers in
small businesses who are covered by
small group insurance policies, and
millions more who are covered by a
health maintenance organization. We
need federal protections so that all

Americans are guaranteed basic rights.
In fact, no state has passed all the

protections in the bipartisan McCain-
Edwards-Kennedy Patients’ Bill of
Rights. To fail to enact this bill would
mean that neighbors, and sometimes
workers in the same company, will
have different protections under the
law. The scope of this legislation sim-
ply ensures that all Americans in all
health plans have the same basic level

of patient protections.

Let me focus for a few minutes on
what this bill does.

This bill protects a patient’s right to
hear the full range of treatment op-
tions from their doctors, and it pro-
hibits financial incentives to limiting
medical care.

This bill allows patients to go to the
first available emergency room when
they are facing an emergency—regard-
less of whether that particular E.R. is

in their managed care network.
This bill allows women to go directly

to their obstetrician or gynecologist
without going through a ‘‘gatekeeper,”
and it allows parents to bring their
children directly to pediatricians in-
stead of having to go through primary
care physicians.

This bill allows patients with life-
threatening or serious illnesses, for
whom standard treatments are ineffec-
tive, to participate in approved clinical
trials.

This bill has laid out stringent,
tough, enforceable internal and exter-
nal review standards, and we have en-
sured that a truly independent body
has the capability and authority to re-
solve disputes for cases denying access
to medical care.

This bill promotes informed decision-
making by patients, by requiring
health plans and insurance companies
to provide details about plan benefits,
restrictions and exclusions, and other
important information about coverage
and rights under the legislation.

Finally, the Bipartisan Patient Pro-
tection Act holds insurers and HMOs
accountable for their acts.

Twenty years ago, very few Ameri-
cans were in managed care plans. Since
the early 1990s, however, insured work-
ers’ enrollment in traditional fee-for-
service plans has dropped from about 50
percent to under 25 percent. The broad
shift to managed care has been driven,
largely, by cost concerns. But in our
need to control health care costs, it is
imperative that we do not forget what
we are supposed to be doing—providing
health care.

There will be few issues more impor-
tant in the 107th Congress than the one
we are voting on today. Health care af-
fects people personally, every day of
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their lives, and we have a real responsi-
bility to ensure that any changes we
make put the patient’s interests first.
That is what this bill does, and I proud-
ly rise in support of the Bipartisan Pa-
tient Protection Act.

Mr. FEINGOLD. Mr. President, I was
prepared to offer an amendment to S.
1052 concerning mandatory arbitration
to ensure that HMOs are held account-
able for their actions, which after all is
one of the primary purposes of this bill.
I have been asked not to offer that
amendment, so I wanted to discuss it
with the lead sponsors of the bill and
ask them to clarify their intent.

Some managed care organizations
currently require patients to sign man-
datory binding arbitration contracts
before any dispute arises. These provi-
sions effectively deny injured patients
the right to take their HMO to court.
Instead they are forced to go into bind-
ing arbitration, which can be a stacked
deck against patients. We have spent
much of the past 10 days debating
whether injured patients should be able
to go to court to vindicate their rights.
It is clear that a majority of the Sen-
ate supports such rights, otherwise we
would not be about to pass this legisla-
tion. So I am asking my colleagues to
clarify that it is the intent of the spon-
sors that injured patients are granted
legal rights under this legislation that
permit them to go to either state or
federal court to pursue compensation
and redress, notwithstanding a manda-
tory arbitration provision in an HMO
contract. Can they further clarify that
it is not the intent of the sponsors of
this legislation that patients can lose
the legal rights we are providing in
this bill by being forced into manda-
tory binding arbitration? In these arbi-
trations, the HMO chooses the arbi-
trator, there are substantial up-front
costs that the patient has to bear,
there is limited discovery, no right to
appeal, and no public record or prece-
dential value of the decision.

Mr. McCAIN. I thank my friend from
Wisconsin for raising this very impor-
tant issue about this legislation. We
have come very far on this legislation.
It is the intent of the bill’s sponsors
and of the majority about to pass this
bill that patients will have the full
legal rights provided under this his-
toric legislation. It is not our intent to
provide these important legal rights on
the one hand and then allow them to be
taken away by mandatory arbitration
contracts entered into before a dispute
arises. We have said that this bill gives
patients the right to an external appeal
process and to go to court, and we in-
tend that cases arising under these
rights should be heard by the external
reviewer in court, and not by private
arbitrators.

Mr. KENNEDY. If the Senator would
yield, I agree that our bill would be se-
verely undermined if health insurers
could avoid the protections we have
tried to guarantee in this bill by in-
serting a clause in the fine print of the
contract to require binding arbitration
of disputes that might later arise.
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Mr. EDWARDS. I agree with my dis-
tinguished colleagues that HMOs
should not be permitted to revoke the
protections we have worked so hard to
provide in this bill through the use of
mandatory binding arbitration provi-
sions in their contracts. Patients have
no ability to bargain over the fine
print of the health insurance contracts.
That is why we have had to provide
federal standards in this bill, and it
would be wholly contrary to the ap-
proach of this bill to allow a backdoor
route for these standards and protec-
tions to be avoided.

Mr. FEINGOLD. I thank my col-
leagues, the prime sponsors of this leg-
islation for these clarifications. Based
on these assurances, I will not offer my
amendment. I yield the floor.

Mr. ROCKEFELLER. Mr. President,
during the past five years, we have de-
bated the merits and faults of assorted
patients’ rights legislation. We have of-
fered statistics, we have shared stories,
and we have reduced strong legisla-
tion—Ilegislation that held the real pos-
sibility of protecting all Americans—to
weaker law that protects a minority of
the population. Our work at times
spoke of this issue in the abstract, yet
there is nothing abstract about it. The
180 million Americans enrolled in
health care plans have always under-
stood exactly what it means to have in-
sufficient coverage. However, they are
not sitting on the edges of their seats,
watching our heated arguments and
waiting breathlessly for an outcome.
Instead, they are engaged in the bat-
tles they have fought for far too long,
and their disputes have far higher
stakes. They are, quite literally, fight-
ing with managed care organizations
for their lives. The American people
are tired, Mr. President, and deserve
relief from these battles. They deserve
good health and the peace of mind that
comes with quality care. It is time we
cast aside our partisan bickering and
give the American people the right to
health care, as well as the right to seek
redress if denied quality health care. It
is time to pass the Patients’ Bill of
Rights.

Recognizing that 43 million Ameri-
cans go without health insurance each
day, and millions more carry partial to
inadequate health coverage, I have
worked with my colleagues both in
committee and on the floor to deliver
quality care that truly benefits pa-
tients. I am convinced that such health
care coverage must include liability
when needed care is denied, resulting
in injury or death. Quality care must
also include patients’ access to medical
specialists, and an appeals and review
process when such access is denied. The
McCain-Edwards-Kennedy bill includes
these stipulations and goes one step
further. It ensures that, for the first
time, all Americans enrolled in health
plans will be given access to the care
they need.

With this in mind, I would like to en-
thusiastically endorse the McCain-
Edwards-Kennedy Patients’ Bill of
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Rights. A bipartisan effort in all re-
gards, the legislation before us will en-
sure access to the quality of care that
all Americans need—access which they
deserve. First and foremost, it grants
every individual with health coverage
the same quality care. Under this
McCain-Edwards-Kennedy legislation,
for example, women, children, and the
critically ill—often, the groups that
are denied the care they need—will be
given access to doctors who will deter-
mine their best medical interests.

If denied such care, patients will also
be given the opportunity to imme-
diately appeal decisions. By employing
independent review boards, victims
will be able to seek second opinions
prior to the denial of care. The McCain-
Edwards-Kennedy bill ensures access to
medical treatments, before it is too
late. To date, thousands of patients
have died as a result of decisions made
by non-medical HMO personnel who
merely sought to reduce cost and in-
crease profits. With this legislation,
that need not happen ever again.

We have now come to agreements so
that the pending legislation will allow
employees to seek punitive damages
only if their employers willfully and
negligently deny medical care that re-
sults in injury or death. Though some
might argue that this will increase the
cost of health care and, by extension,
increase the number of uninsured in
America, studies in states that have
implemented similar protections have
shown that this just is not the case.
This right serves as a check against ir-
responsible decision-making and is
critical to the legislation before us.

Finally, the McCain-Edwards-Ken-
nedy Patients’ Bill of Rights provides
hope for those suffering from chronic
illness by encouraging the use of clin-
ical trials if no other treatment exists.
Alzheimer’s, AIDS, and cancer pa-
tients, for example, have real hope that
alternative therapies may improve
their suffering and offer a long-term
cure. This element of the legislation is
long overdue. I fought along with other
members of this body for this right as
part of the Medicare program—yet the
same opportunity does not exist for
those with private coverage. It is a
right—and it is time to help the seri-
ously ill so that they can fight their
illness, not their insurance company.

We have been debating this issue for
five years, in spite of the fact that we
all agree patients deserve quality
health care. Here on the floor, we con-
cur on many of the issues that held
this legislation up in conference last
year. I was a member of that con-
ference committee, and can safely say
the negotiating we have done here has
greatly improved the bipartisan sup-
port for the Patients’ Bill of Rights,
previously lacked in conference. We
have negotiated and agree upon scope
between state and federal law, and on
the definition of ‘‘medical necessity,”
as well as employer liability. We all
agree that women should have access
to OBGYN care, children should have
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access to pediatric care, and all pa-
tients should have access to emergency
room care. I ask, then, what is holding
us back? Indisputably, Americans have
suffered too long and have endured too
much. They deserve quality care—they
deserve the Patients’ Bill of Rights,
and we must give it to them. I urge my
colleagues to vote for the McCain-

Edwards-Kennedy Patients’ Bill of
Rights.
Mr. KOHL. Mr. President, I rise

today in support of S. 1052, the Bipar-
tisan Patients Protection Act. After
nearly 5 years of debate and partisan
fighting, I am pleased that the Senate
has finally passed a real, meaningful
bipartisan Patients Bill of Rights. It is
a step that is long overdue.

For many years, the growth of man-
aged care arrangements helped to rein
in the rapidly growing costs of health
care. That benefits all patients across
the Nation and helps to keep health
care costs in check for everyone.

However, there is a real difference
between making quality health care af-
fordable and cutting corners on patient
care. In Wisconsin, we are lucky that
most health plans do a good job in
keeping costs low and providing qual-
ity care. But too often across this na-
tion, HMOs put too many obstacles be-
tween doctors and patients. In the
name of saving a few bucks, too many
patients must hurdle bureaucratic ob-
stacles to get basic care. Even worse,
too many patients are being denied es-
sential treatment based on the bottom
line rather than on what is best for
them.

The Patients Bill of Rights will en-
sure that patients come first—mot HMO
profits or health plan bureaucrats. It
makes sure that doctors, in consulta-
tion with patients, can decide what
treatments are medically necessary. It
gives patients access to information
about all available treatments and not
just the cheapest. Whether it’s emer-
gency care, pursuing treatment by an
appropriate specialist, providing
women with direct access to an OB-
GYN, or giving a patient a chance to
try an innovative new treatment that
could save their life—these are rights
that all Americans in health plans
should have. And questions concerning
these rights should be answered by car-
ing physicians and concerned fami-
lies—not by a calculator. This bill puts
these decisions back in human hands
where they belong.

This legislation will also make sure
these rights are enforceable by allow-
ing patients to hold health plans ac-
countable for the decisions they make.
First, all health plans must have an ex-
ternal appeals process in place, so that
patients who challenge HMO decisions
may take their case to an independent
panel of medical experts. The External
Reviewer must be independent from
the plan, and they must be able to take
valid medical evidence into account
when deciding whether a treatment
was inappropriately denied. The vast
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majority of disputes can and will be re-
solved using this external review proc-
ess.

I was pleased that during the course
of this debate, the Senate adopted an
amendment that further clarified the
rules of the external review process. I
shared the concerns of Wisconsin em-
ployers and insurers that the original
version could have potentially allowed
an external reviewer to order coverage
of a medical service that the health
plan specifically disallowed in its plan.
I strongly support the creation of a
strong, independent external review
process to address disputes between a
patient and their insurer over whether
a service is medically necessary. At the
same time, I believe employers who
offer their employees health care cov-
erage and enter into a contract with a
health plan should have a level of cer-
tainty as to the specific services that
are not covered under the plan.

That is why I voted for the McCain-
Bayh-Carper amendment, which pre-
serves the sanctity of the contract and
makes it crystal clear that a reviewer
may not order coverage of any treat-
ment that is specifically excluded or
limited under the plan. At the same
time, it still allows reviewers to order
coverage of medically necessary serv-
ices that are in dispute. In addition, if
a health plan felt that a reviewer had a
pattern of ordering care of question-
able medical benefit, the plan could ap-
peal to the secretary to have that re-
viewer decertified.

I recognize that some preferred the
approach offered by Senators NELSON
and KYL in addressing this issue. How-
ever, I opposed the Nelson-Kyl amend-
ment because it went a step too far. By
attempting to have the Federal Gov-
ernment create a national definition of
““medical necessity,” it would create a
regulatory nightmare for patients and
providers, and could potentially result
in a definition that nobody supports
and is too rigid to move with the ad-
vances in medical technology and
treatment. The compromise amend-
ment offered by Senator MCCAIN struck
a more appropriate balance by pro-
tecting the sanctity of health plan con-
tracts while allowing patients real re-
course through an external appeal for
medical necessity disputes.

Beyond the external review process,
if a health plan’s decision to deny or
delay care results in death or injury to
the patient, this bill ensures that the
health plan can be held accountable for
its actions. And this bill, as amended,
includes clear protections for employ-
ers. I was pleased to support the
amendment offered by Senators SNOWE
and NELSON which further clarified the
difficult issue of employer liability.

Let me make it clear that our main
objective is to make sure that patients
have access to the treatments they
need and deserve, and that if a health
plan wrongly delays or denies treat-
ment that causes injury or death, that
patients can hold their health plans ac-
countable—just like they would hold
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their doctor accountable if their doc-
tor’s action caused injury or death. In
other words, the patient should be able
to hold accountable that entity who di-
rectly made the decision to deny care,
and I think it’s critical that we shield
from liability all employers who had no
hand in making that decision.

That is why I supported the amend-
ment by Senators SNOWE and NELSON,
which provides strong protections for
employers from being sued by allowing
them to choose a ‘‘designated decision-
maker’” to be in charge of making med-
ical decisions and to take on all liabil-
ity risk. In the case of an employer
who offers a fully insured health plan,
the health insurance company which
the employer contracts with is deemed
to be that designated decisionmaker,
and the employer is therefore protected
from lawsuits. In the case of an em-
ployer that offers a self-insured health
plan, that employer may contract with
a third-party administrator to admin-
ister the benefits of the plan. That
third party administrator would agree
to be the designated decisionmaker and
the employer is shielded from lawsuits.
Only those employers that act as insur-
ers and directly make medical deci-
sions for their employees can be held
accountable. This group accounts for
only approximately 5 percent of all em-
ployers in the country.

This bill now makes it clear that em-
ployers—who voluntarily provide
health coverage to their employees and
the vast majority of which do not act
as insurers by making medical deci-
sions—are shielded from lawsuits. This
is in total agreement with President
Bush’s stated principles of a Patients
Bill of Rights he could sign, where he
said, and I quote: ‘““‘Only employers who
retain responsibility for and make
final medical decisions should be sub-
ject to suit.” That is exactly what this
bill does. It is one of the main keys to
making the rights in this bill enforce-
able, and I strongly urge that this right
be retained in any bill that is sent to
the President.

Most importantly, this bill gives all
of these protections to ALL Americans
in managed health care plans, not just
a few. AIll 170 million Americans in
managed health plans deserve the same
protections—no matter what State
they live in.

As someone who comes from a busi-
ness background, I understand the con-
cerns of employers. Some of my col-
leagues on the other side have claimed
that our bill will increase health care
costs so much that it will make it im-
possible for employers and families to
afford coverage. But the Congressional
Budget Office reported that the patient
protections in our bill will only in-
crease premiums by 4.2 percent over 5
yvears. This translates into only $1.19
per month for the average employee.
CBO also found that the provision to
hold health plans accountable—the
provision the other side opposes the
most and claim would cause health
care costs to skyrocket—would only
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account for 40 cents of that amount. An
independent study by Coopers and
Lybrand indicates that the cost of the
liability provisions is potentially less
than that, estimating that premiums
would increase between three and 13
cents a month per enrollee, or 0.03 per-
cent. This is a small price to pay to
make sure that health plans cover the
health care services we all deserve.

I believe this bill meets the Presi-
dent’s principles for a real Patients
Bill of Rights, and I hope that when
the House passes its bill, we can come
together and send a bill to the Presi-
dent he will sign. The time has come to
end this debate and finally act to pro-
tect patients. There is no reason what-
soever to continue to allow health
plans to skimp on quality in the name
of saving profits. Patients have been in
the waiting room long enough. It is
time for the Senate to act and make
sure they receive the health care they
need, deserve, and pay for.

Mr. FEINGOLD. Mr. President, the
lobbying on this bill has been inten-
sive. There’s been a great deal of cov-
erage in recent weeks about the
wealthy interests that have collided
over whether the nation should have a
Patients’ Bill of Rights, and what that
bill should look like.

I think even the media has had a
tough time figuring out which side of
this debate has the power of the ‘‘spe-
cial interests’ on their side. Some have
said the money is on the side of the
McCain-Kennedy-Edwards bill, since
interests supporting the bill include
the American Association of Trial
Lawyers, the American Medical Asso-
ciation, and labor unions like
AFSCME.

Others say that the special interests
are weighing in against the Patients
Bill of Rights, because of the powerful
business and insurance coalitions fight-
ing to defeat this legislation.

So who is right. Where is the money
in this debate? The answer is simple,
there are donors on both sides. Wealthy
interests aren’t aligned exclusively on
one side or the other. So for the infor-
mation of my colleagues and the pub-
lic, I thought I would take a moment
to call the bankroll by examining the
donations the interests on both sides
have given in the last election cycle.

I will start with massive effort to de-
feat this legislation, brought to us by a
coalition of insurance and business in-
terests that represent some of the most
powerful donors in the campaign fi-
nance system today.

Opposition to McCain-Edwards-Ken-
nedy is being spearheaded by the
Health Benefits Coalition. An analysis
by the Center for Responsive Politics
puts the cumulative donations of the
members of the Health Benefits Coali-
tion at $12.9 million in the last election
cycle. That figure includes soft money,
PAC money and individual contribu-
tions made by the members of the Coa-
lition.

The Coalition
members such as

includes
Blue

corporate
Cross/Blue



June 29, 2001

Shield, Aetna Inc., and Humana Inc.
But perhaps more importantly, the Co-
alition also includes major business
and insurance associations. These orga-
nizations include the Chamber of Com-
merce, the Business Roundtable, the
American Association of Health Plans,
the Health Insurance Association of
America, the National Retail Federa-
tion, the National Restaurant Associa-
tion, and the Food Marketing Insti-
tute, to name just a few. And of course
whenever organizations like these join
together in a legislative fight, they
carry with them the collective clout of
all the major political donors they rep-
resent.

The Health Insurance Association of
America is an enormous coalition of
the insurance industry. The insurance
industry itself gave nearly $40.7 million
in PAC, soft, and individual donations
in the 2000 election cycle.

The American Association of Health
Plans, the trade association for HMOs
and PPOs, spent a total of nearly $2.5
million on lobbying in 1999 alone. Ac-
cording to a recent New York Times
article, AAHP has budgeted $3 to $5
million to make their case against the
Patients’ Bill of Rights, and they are
willing to spend, quote, ‘‘whatever it
takes,” unquote, to get the job done.

The Business Roundtable also has
spent money on an ad campaign
against the bill, and so has the Health
Benefits Coalition itself.

The cumulative clout of these ex-
penditures, lobbying expenditures, soft
money, PAC money and ad campaigns,
from some of the biggest and most
powerful organizations in Washington,
hasn’t gone unnoticed. This is an all-
out blitz.

And this bankroll wouldn’t be com-
plete without a description of some of
the interests giving their support to
provisions in this bill: The American
Medical Association, the Association of
Trial Lawyers of America, and labor
unions, including the American Fed-
eration of State, County and Municipal
Employees.

According to the Center for Respon-
sive Politics, AFSCME gave more than
$8.5 million in soft, PAC and individual
contributions in the last election cycle.
The Association of Trial Lawyers of
America gave more than $3.6 million in
PAC, soft and individual contributions
during that same period, and the AMA
gave more than $2 million.

We don’t know yet whether the will
of the people will be heard above the
din of lobbying calls, TV ad blitzes and
the cutting of soft money checks to the
political parties. I hope we pass a
strong Patients’ Bill of Rights. But
whatever the outcome of this bill, we
have to ask ourselves if this is the way
we want to legislate, and the way we
want our democracy to function. I
think when the public hears that this
debate pits wealthy interests against
each other—in some kind of showdown
at Gucci Gulch—they tune us out, be-
cause suddenly it’s no longer about
them, it’s just another story about how
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big money rules American politics. And
when that’s the case, all of us lose, no
matter which side of this debate we’re
on, because our legislative process is
diminished, and the American people’s
faith in us is diminished along with it.
I thank the chair and I yield the floor.

Mr. LEAHY. Mr. President, today’s
passage of the Bipartisan Patient Pro-
tection Act marks a major step for-
ward in the struggle for a meaningful
Patients’ Bill of Rights. I am hopeful
that with the adoption of this land-
mark legislation, patients throughout
the country can feel a sense of relief
knowing their rights will now be pro-
tected.

Over the past two decades, our Na-
tion’s healthcare delivery system has
seen a seismic transformation. Rapidly
rising healthcare costs have encour-
aged the development and expansion of
managed care organizations, specifi-
cally health maintenance organiza-
tions. Unfortunately, the zealous ef-
forts of HMOs to contain these costs
have ended up compromising patient
care and stripping away much of the
authority of doctors to make decisions
about the best care for their patients.

During the past several years, many
Vermonters have let me know about
the problems they face when seeking
health care for themselves and their
families. Like most Americans, they
want: greater access to specialists; the
freedom to continue to be treated by
their own doctors, even if they switch
health plans; health care providers, not
accounting clerks at HMOs, to make
decisions about their care and treat-
ment; HMOs to be held accountable for
their negligence.

The Bipartisan Patient Protection
Act is the solution that Americans
have called for—patient protections
that cover all Americans in all health
plans by ensuring the medical needs of
patients are not secondary to the bot-
tom line of their HMO.

Too many times, I have heard from
Vermonters who have faced difficulty
in accessing the most appropriate
healthcare professional to meet their
needs. This legislation will solve that
problem by giving Vermonters—and all
Americans who suffer from life-threat-
ening, degenerative and disabling con-
ditions—the right to access standing
referrals to specialists, so they do not
have to make unnecessary visits to
their primary care physician for re-
peated referrals. These patients will
also be able to designate a specialist as
their primary care physician, if that
person is best able to coordinate their
care.

This legislation makes important
strides in allowing patients access to a
health care provider outside of their
plan when their own plan’s network of
physicians does not include a specialist
that can provide them the care they
need. This provision is especially im-
portant for rural areas, like many
parts of Vermont, which tend to not
have an excess of health care providers.
Women will now be able to have direct
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access to their OB/GYN and pediatri-
cians can be designated as primary
care providers for children.

If an individual gets hurt and needs
unexpected emergency medical care,
the Bipartisan Patient Protection Act
takes important steps to ensure access
to emergency room care without a re-
ferral. If a woman is suffering from
breast cancer, this bill will protect her
right to have the routine costs of par-
ticipation in a potentially life-saving
clinical trial covered by her plan. This
bill puts into place a wide range of ad-
ditional protections that are essential
to allowing doctors to provide the best
care they can and to allow patients to
receive the services they deserve.

Many of our States have already
adopted patient protection laws. My
home State of Vermont is one state
that currently has a comprehensive
framework of protections in place. This
Federal legislation will not prohibit
Vermont or any other state from main-
taining or further developing their own
patient protections so long as the laws
are comparable to the Federal stand-
ard. I am pleased that this bill will
allow states like Vermont to maintain
many of their innovative efforts, while
also ensuring that patients in states
that currently have no laws in place
will receive the basic protections they
deserve.

Each of the important protections I
have highlighted will only be meaning-
ful if HMOs are held accountable for
their decisions. The key to enforcing
these patient protections rests in
strong liability provisions that com-
plement an effective and responsive ap-
peals process. The Bipartisan Patient
Protection Act provides patients with
the right to hold their HMO liable for
decisions that result in irreparable
harm or death. Managed care organiza-
tions are one of the very few parties in
this country that are shielded from
being held accountable for their bad
decisions. The time has come for that
to change. Opponents of patients’
rights legislation have been vocal in
suggesting that by allowing patients to
hold HMOs liable in court, there will be
an explosion of lawsuits, causing the
costs of healthcare insurance to sky-
rocket. This has not been the case in
states like Texas, that have already en-
acted strong patient protections. Rath-
er, it has been shown that most cases
are resolved through the external ap-
peals process and that only a very
small fraction of cases ever reach the
court room. Under this legislation, a
patient must exhaust all internal and
external appeals before going to court.

I have heard from many Vermonters
concerned about the potential impact
of new HMO liability provisions on em-
ployers. I am disappointed that the op-
ponents of this legislation have ex-
ploited and misrepresented this part of
the bill. Rather than attempting to al-
leviate concerns by explaining the li-
ability provisions, they have instead
resorted to a scare tactic strategy. If
you listen to some opponents of this
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bill, you would think that any em-
ployer who offers health coverage will
be sued. I would like to take this op-
portunity to clarify some of the facts.

The Bipartisan Patient Protection
Act protects employers with a strong
shield that only makes the employer
accountable when he or she directly
participates in health treatment deci-
sions. The bill also clearly states that
employers cannot be held responsible
for the actions of managed care compa-
nies unless they actively make the de-
cision to deny a health care service to
a patient. This only occurs in about
five percent of businesses —generally
those employers large enough to run
their own health plan. Those few com-
panies that directly participate in the
decision to deny a health care benefit
to a patient, should accept legal re-
sponsibility for those decisions.

After nearly 5 years of debate in Con-
gress, the American people are finally
closing in on the patients’ rights and
protections they deserve. But there is
still more work to be done. The House
of Representatives must consider this
important issue in a timely manner
and I am hopeful their bill will include
provisions similar to the bipartisan pa-
tient protection legislation passed in
the Senate. Most importantly, I am
hopeful that President Bush will hear
the voices of Americans and not those
of the special interests and their well-
financed lobbyists, and sign this impor-
tant legislation into law. The Amer-
ican people have spoken; the time for
enacting strong patient protections is
long overdue.

Mr. KERRY. Mr. President, I am
proud to support the bipartisan
McCain-Kennedy Patients Bill of
Rights. It is legislation that is long
overdue. Time and again, we have
heard the 180 million Americans en-
rolled in managed care demand patient
rights. Time and again, Members of
this Senate have promised to provide
them those rights. Finally, with the
Patients Bill of Rights legislation be-
fore us, we stand ready to deliver.

The McCain-Kennedy Patients Bill of
Rights ensures Americans that they
can receive the very health care they
pay for. In exchange for their monthly
premiums, patients deserve a guar-
antee that they can see their own doc-
tor, visit a specialist, and go to the
closest emergency room; a guarantee
that their doctor can discuss the best
options for treatment, not just the
cheapest; and a guarantee that their
doctor’s orders will be followed by
their HMO. The McCain-Kennedy bill
guarantees all of those rights.

When those rights are violated, and
harm results from the delayed applica-
tion or outright denial of treatment,
the McCain-Kennedy bill guarantees
patients that they can hold their
health plan accountable. And, that is
what all of the rights to access care
hinge upon—the ability to hold a
health plan liable if access to care is
denied.

We have spent days on the floor of
the Senate debating the issue of liabil-
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ity. But, the argument here is simple.
In this country, if the decision of an in-
dividual or corporation results in harm
or death to a consumer, the decision-
maker is held accountable. That holds
true for every individual, and for every
company except an HMO. HMOs, busi-
nesses who make countless decisions
daily that affect the health of millions
of Americans, do not face this same ac-
countability. The number of patients
who are suffering as a result is stag-
gering.

Every day, 35,000 patients in managed
care plans have necessary care delayed.
Too many of these patients pay the ul-
timate price for the callousness dis-
played by these managed care plans. I
would like to share the story of one
woman from my state of Massachusetts
who lost her life after being denied care
by her HMO.

Mrs. White was diagnosed with leu-
kemia in October 1997, and was unable
to find a bone marrow match for trans-
plant. After 2 years of battling the dis-
ease she went into remission. She then
learned that Massachusetts General
Hospital was working with a newly-de-
veloped anti-rejection drug which
would allow patients like herself, with
less than perfectly-matched donors, to
have bone marrow transplants. But,
her HMO denied her care the day before
she was due to be admitted to the hos-
pital.

Six months later, Mrs. White en-
rolled in a new health plan which cov-
ered the costs of the transplant. How-
ever, during the 6-month impasse, Mrs.
White fell out of remission, and her
body was less able to sustain the new
bone marrow. She died 3 months after
the procedure was performed.

Real stories like these demonstrate
why HMOs must be held accountable
for their decisions. Real people like
Mrs. White are the reasons why there
are liability provisions in the McCain-
Kennedy Patients Bill of Rights—Ili-
ability protections that allow patients
to sue their health plans in state court
when an HMO’s decision to withhold or
limit care results in injury or death.
My colleagues on the other side of the
aisle seek to misconstrue that point.
But, let’s be clear: this bill establishes
the right to sue an HMO as a protec-
tion for America’s patients, not as a re-
ward to America’s trial lawyers.

Opponents of the Kennedy-McCain
Patients Bill of Rights have predicted
that the liability language in the bill
will cause a future flood of frivolous
lawsuits against managed care compa-
nies. But recent history paints a very
different picture.

The President’s home State of Texas
enacted a patients bill of rights—which
includes a provision to hold HMOs ac-
countable—in 1997, albeit without the
support of then-Governor Bush. Since
that time, 17 lawsuits have been
brought against managed care insurers
in Texas. Let me repeat that—17 law-
suits in 4 years. That is a trickle, not
a flood, of litigation.

Mr. President, no one wants to en-
courage unnecessary lawsuits that in-

June 29, 2001

crease the cost of providing health
care. That is why the McCain-Kennedy
bill sets out a comprehensive internal
and external review process that seeks
to remedy complaints before they
reach a courtroom. Except in cases of
irreparable harm or death, patients
must exhaust this review process be-
fore pursuing a legal remedy.

But we must establish a legal rem-
edy. A right without legal recourse
fails to exist. The liability provision in
this legislation simply establishes a
mechanism by which to enforce the
very patient protections it provides.
Managed care insurers can easily avoid
any liability, as long as they act re-
sponsibly and ensure that their pa-
tients receive the quality medical care
prescribed for them by their physi-
cians.

Let’s be clear about another issue.

As chairman of the Small Business
Committee, I am well aware of the sub-
stantial challenges small businesses
face in providing employee benefits
while holding down costs. I understand
the concerns small business owners
have over the Kennedy-McCain bill’s
potential to expose them to liability
for the sole, laudable initiative of of-
fering health insurance coverage to
their employees. But that is not the in-
tent of this legislation.

The McCain-Kennedy bill only holds
accountable those employers who di-
rectly participate in the medical deci-
sions governing an employee’s care if
harm or injury occurs. The logic here
is simple. If employers act like HMOs,
it is only fair that they be held to the
same accountability standards. For
employers who do not directly partici-
pate in these medical decision there
should be no liability.

I understand that many businesses
remain weary of the safeguards against
employer liability that are included in
the Kennedy-McCain legislation. Nego-
tiations are underway to strike a com-
promise and strengthen these safe-
guards so that we may arrive at a Pa-
tients Bill of Rights that we all can
support. I join all of my colleagues in
hoping that those negotiations bear
fruit.

Another attack on this Patients Bill
of Rights legislation that we have
heard—not just in this chamber but
across the television airwaves—is that
this bill will cause insurance premiums
to increase dramatically. Nothing
could be further from the truth. Ac-
cording to the most recent estimate
from the Congressional Budget Office,
this legislation will cause premiums to
increase an average of 4.2 percent a
year. For the average employee, that
equates to $1.19 per month in addi-
tional premiums, a small price to pay
for meaningful patients rights ex-
tended in this bill.

Many of my colleagues across the
aisle argue that this minor increase
will cause large numbers of Americans
to become uninsured when, in fact, no
evidence exists to support this. Never-
theless, I am encouraged by their con-
cern for the uninsured in our country,
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the 43 million Americans—the 15 per-
cent of our population—who have no
health care coverage at all. I challenge
my colleagues on both sides of the aisle
to continue the discourse on this crit-
ical issue and look forward to working
towards extending health coverage to
every American once we have passed
this bipartisan Patients Bill of Rights.

The McCain-Kennedy Patients’ Bill
of Rights legislation has widespread
support from patients groups and
health care providers—the two parties
that we should really be focused on in
this debate. To date, over 500 health
care provider and patients’ rights
groups have endorsed our bill.

An April 2001 Kaiser Family Founda-
tion poll found that 85 percent of
Americans supported a comprehensive
Patients’ Bill of Rights that includes
provisions to hold HMOs accountable.
Mr. President, patients and health care
providers have spoken loud and clear.
They want expanded rights for patients
now, rights that our legislation will
provide. I urge all of my colleagues to
pass the McCain-Kennedy Patients Bill
of Rights.

Mr. CORZINE. Mr. President, I rise
to talk specifically about how impor-
tant the Patients’ Bill of Rights is to
improving the mental health care
Americans receive.

For far too long, mental health con-
sumers have been discriminated
against in the health care system—sub-
jected to discriminatory cost-sharing,
limited access to specialists, and other
barriers to needed services.

This is particularly true of the men-
tal health care that children receive.
More children suffer from psychiatric
illness than from Leukemia, AIDS and
diabetes combined. Yet, while we rec-
ognize the human costs of these phys-
ical illnesses, we often forget the cost
of untreated psychiatric illness. For
young people, these costs include lost
occupational opportunities because of
academic failure, increased substance
abuse, more physical illness, and, un-
fortunately, increased likelihood of
physical aggression to themselves or
others.

That is why I am so pleased that
McCain-Edwards-Kennedy goes a long
way towards addressing the inequities
in mental health care and ensuring ac-
cess to needed mental health care serv-
ices.

For example, the proposal ensures ac-
cess to critical prescription drugs.

We have made tremendous progress
in developing medication to treat men-
tal illnesses. Although medication is
often only one component of effective
treatment for mental illnesses, access
to the newest and most effective of
these medications is crucial to success-
ful treatment and recovery.

These new medications are more ef-
fective, have fewer side effects, and
save money in the long run. Yet unfor-
tunately, all too often managed care
organizations prevent patients from ac-
cessing these life-saving drugs.

How? They use restrictive
formularies that restrict access to pre-
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ferred drugs—often the newer and more
effective ones. The HMO’s are, in ef-
fect, undermining our own drug regula-
tions and approval processes.

Fortunately, the bipartisan McCain-
Edwards-Kennedy Patients’ Bill of
Rights protects patients by providing
exceptions from the formulary when
medically indicated. So, when a doctor
thinks a certain medication is the best
treatment for a patient, that patient
will get that medication.

Also—and this is a critical difference
with the Breaux-Frist alternative—our
bill requires that non-formulatory
medication be subject to same cost-
sharing requirements. Breaux-Frist
does not—continuing the discrimina-
tory treatment of mental health treat-
ments.

The McCain-Edwards-Kennedy pro-
posal is also superior for mental health
care because it ensures access to spe-
cialists. The bill allows standing refer-
rals—so that primary care providers do
not have to continue authorizing vis-
its. It also requires plans to allow pa-
tient access to non-participating pro-
viders if the plan’s network is insuffi-
cient. So that patients can see the pro-
vider who can best meet their needs.
The Breaux-Frist plan—in another con-
trast—does not allow access to out-of-
network specialists.

In the end, this can result in more
costly treatment. And for some ill-
nesses, the longer the duration or the
greater the number of significant epi-
sodes, the harder to treat and more in-
tractable the disease becomes.

Finally, the McCain-Edwards-Ken-
nedy proposal, unlike Breaux-Frist,
provides the right to a speedy and
genuinely independent external review
process when care is denied.

Let me just tell the personal story of
a constituent of mine to illustrate the
importance of these protections. Ear-
lier this year, a mother in Gloucester
County, NJ wrote to me about prob-
lems she had encountered getting
treatment for her daughter. Her teen-
age daughter had attempted suicide,
and been hospitalized for 8 days. She
was diagnosed with depression and bor-
derline personality disorder, and both
her physician and therapist rec-
ommended intensive outpatient ther-
apy, called ‘‘partial care’ therapy. But
the managed behavioral care organiza-
tion determined that this treatment
was not ‘‘medically necessary.”’ Instead
of the intensive five and a half hour,
twice a week therapy program, the in-
surer wanted to send her for one hour a
week of therapy. This, despite the rec-
ommendation of her physician and
therapist.

Like any loving parent would, the
mother fought back, calling the com-
pany many times. She was told to
wait—even though, to quote her letter,
her daughter ‘‘was self-mutilating and
her behavior was becoming dangerous
to herself and possibly others.” The
mother finally enlisted the help of sev-
eral people at the treatment program,
who also wrangled with the company,
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and she even wrote to my office, and I
wrote to the company on their behalf.
Eventually, the company relented, and
her daughter is now doing well in that
intensive eleven hour a week program.

But it shouldn’t have to be like that
for families. Doctors, not insurers,
should decide what treatment a patient
receives. When a physician says that a
certain therapy is necessary to help a
suicidal teenager, an insurance com-
pany should cover it. As my con-
stituent so poignantly wrote to me
about her daughter, and I quote: ‘“This
treatment is important and necessary
[because] by learning the skills she
needs to cope with her illness she can
have a safe, normal, adolescence and
adult life. If we address this illness now
instead of waiting until the next time
she hurts herself we have a better
chance of her leading a happy and nor-
mal life.”

Unfortunately, a study by the Na-
tional Alliance for the Mentally Il1
found that less than half of surveyed
managed behavioral health care com-
panies define suicide attempt as a med-
ical emergency.

This year, 2,500 teenagers will com-
mit suicide in the United States. Over
10 million children and adolescents
have a diagnosable psychiatric illness
that results in a academic failure, so-
cial isolation and increased difficulty
functioning in adulthood. Only one out
of five will get any care and even less
will get the appropriate level of care
they need and deserve.

So unless we provide critical patient
protections, including the right to a
fair and independent appeals process
for review of medical necessity deci-
sions, more families like my con-
stituent will have to wonder if an in-
surance company will cover critical
care that a doctor has prescribed for a
loved one.

In sum, the McCain-Edwards-Ken-
nedy bill will provide people access to
the mental health care they need to
lead healthy, productive lives. I am
pleased to support it.

HARKIN PEER-REVIEW AMENDMENT

Mr. HARKIN. Mr. President, for too
long, American families have been left
in the waiting room while HMOs refuse
to provide the health care services that
families need and deserve. The results
have often been tragic.

Now we are on the verge of a big vic-
tory for the American people—passing
a meaningful Patient’s Bill of Rights.
S. 1052 represents the culmination of
five long years of bi-partisan work to
ensure that patients in managed care
get the medical services they need, de-
serve, and have paid for. We have de-
bated this issue for years, negotiated
differences of opinion to find common
ground, and worked across party lines
to develop the best bill possible.

S. 1052 truly represents the best of all
our collective ideas and most impor-
tantly, meets the needs of the Amer-
ican people.

Let me say that again. This bill—the
McCain-Edwards-Kennedy bill—meets
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the needs of the American people. And
when you cut through the rhetoric and
political posturing, that is what this
debate is all about—guaranteeing the
American people basic and funda-
mental health care rights.

One of the cornerstones of a mean-
ingful Patients’ Bill of Rights is access
to a swift internal review and a fair
and independent external appeals proc-
ess. Without a strong review system in
place—where real medical experts
make the decisions and not the HMO
accountants—all the other protections
would be compromised.

Our amendment would strengthen
the review system to ensure the integ-
rity of the appeals process and protect
patients by requiring that the appro-
priate health care professional makes
the medical decision. It ensures that
health care professionals who can best
assess the medical necessity, appro-
priateness, and standard of care, make
determinations regarding coverage of a
denied service.

As currently drafted, S. 1052 only re-
quires that physicians participate in
the review process. While the bill does
not prohibit non-physician providers
from participating in a review at a
physicians discretion, it does not guar-
antee their involvement in relevant
medical reviews.

I think we all agree that the intent
of the appeals process is to put medical
decisions in the hands of the best and
most appropriate health care providers.
In many cases, this will undoubtably
be a physician. However, when the
treatment denied is prescribed by a
non-physician provider, it is critical
that the case be reviewed by a provider
with similar training and expertise.

For example, when a 59-year-old man
fell in his home, he experienced in-
creased swelling, decreased balance, de-
creased range of motion. decreased
strength and increased pain in his right
ankle and knee. A physical therapy
treatment plan would have included
specific exercises to increase strength,
range of motion, and balance—enabling
the patient to better perform activities
of daily living and to prevent further
deterioration of his health.

A reviewer who was not a licensed
physical therapist, and did not have
the expertise, background, or experi-
ence as a physical therapist, denied
physical therapy coverage.

Without physical therapy interven-
tion, the patient was severely limited
in activity and spent significant time
in bed. The time in bed resulted in fur-
ther deterioration of the original prob-
lems and the development of wounds
from the prolonged static position in
bed.

A physical therapist reviewer would
have recognized the importance of pa-
tient mobility while in bed to prevent
bedsores and interventions to improve
the patient’s function with his right
ankle and knee to enable him to inde-
pendently walk.

Utilizing health care professionals
with appropriate expertise and experi-
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ence in the delivery of a service that
has been denied by a health plan guar-
antees beneficiaries the best possible
review of their appeal.

My amendment is supported by a
wide range of health care professionals,
including:

The American Association of Nurse
Anesthetists, The American Chiro-
practic Association, The American Col-
lege of Nurse Midwives, The American
College of Nurse Practitioners, The
American Occupational Therapy Asso-
ciation, The American Optometric As-
sociation, The American Pharma-
ceutical Association, The American
Physical Therapy Association, The
American Podiatric Medical Associa-
tion, The American Society for Clin-
ical Laboratory Science, The American
Speech-Language-Hearing Association,
The National Association of
Orthopaedic Nurses, The National As-
sociation of Pediatric Nurse Practi-
tioners, The National Association of
Social Workers, and The Center for Pa-
tient Advocacy.

I do not believe that non-physician
providers were deliberately excluded
from the review process. In fact, just
the opposite is true—I believe it was
the intent of the bill’s authors to de-
velop the best possible review process.
However, unless my amendment is
adopted, I worry that we will fall short
of our shared goal of giving patient’s
access to the best and most appropriate
health care services in every instance.

Mr. McCONNELL. Mr. President, I
rise today to discuss the patient pro-
tection legislation currently before the
Senate. Over the past decade, as pri-
vate health coverage has shifted from
traditional insurance towards managed
care, many consumers have expressed
the fear they might be denied the
health care they need by a health plan
that focuses more on cost than on qual-
ity.

In response to these concerns, the
Senate has considered several bills to
provide sensible patient protections to
Americans in managed care plans. Dur-
ing the last Congress, the Senate took
at least 19 rollcall votes and passed two
pieces of comprehensive patient protec-
tion legislation. Like many of my col-
leagues, I found these debates quite in-
structive, in that they called the Sen-
ate’s attention to the numerous areas
where there already exists a great deal
of bipartisan agreement.

I believe that every American ought
to have access to an emergency room.
No parent should ever be forced to con-
sider bypassing the nearest hospital for
a desperately ill child in favor of one
that is in their health plan’s provider
network. If you have what any normal
person would consider an emergency,
you should be able to go to the nearest
hospital for treatment, period.

I believe that every American ought
to be able to designate a pediatrician
as their child’s primary care physician.
This common-sense reform would allow
parents to take their child to one of
their plan’s pediatricians without hav-
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ing to get a referral from their family’s
primary care physician.

I believe a doctor should be free to
discuss treatment alternatives with a
patient and provide them with their
best medical advice, regardless of
whether or not those treatment op-
tions are covered by the health plan.
Gag clauses are contractual agree-
ments between a doctor and an HMO
that restrict the doctor’s ability to dis-
cuss freely with the patient informa-
tion about the patient’s diagnosis,
medical care, and treatment options.
We all agree that this practice is wrong
and have voted repeatedly to prohibit
it.

I believe that consumers have a right
to know important information about
the products they are purchasing, and
health insurance is no different. Health
plans ought to provide their enrollees
with plainly written descriptions of the
plan’s benefits, cost sharing require-
ments, and definition of medical neces-
sity. This will ensure that informed
consumers can make the health care
choices that are in their best interests
and hopefully prevent disputes between
patients and their plans.

In addition, the following examples
highlight areas of bi-partisan agree-
ment: Cancer Clinical Trials—Health
plans ought to cover the routine costs
of participating in clinical trials for
patients with cancer; Point of Service
Options—Health plans for large em-
ployers ought to offer a point of service
option so that patient’s can go to a
doctor outside their plan’s network,
even if it means paying a little more;
Continuity of Care—We ought to en-
sure that pregnant and terminally ill
patients aren’t forced to switch doc-
tor’s in the middle of their treatment;
Formulary Reform—Health plans
ought to include the participation of
doctors and pharmacists when devel-
oping their prescription drug plans,
commonly known as formularies; and
Self-Pay for Behavioral Health Serv-
ices—Individuals who want to pay for
mental health services out of their own
pockets ought to be allowed to do so.

These are items for which there is
broad support among Democrats, Re-
publicans, the White House, and most
importantly, the American people.
While their may not be unanimous
agreement on every detail, I believe
these disagreements could be resolved
in relatively short order.

This may lead one to ask one very
important question , ‘‘If these ideas are
so popular, why haven’t they already
been enacted?”

The answer is very simple, lawsuits.
The Kennedy-McCain bill insists on
vast new powers to sue. Leafing with
abandon through the yellow pages
under the word ‘“‘attorney’ is not what
most Americans would call health care
reform.

Simply put, I believe that when you
are sick, you need to go to a doctor,
not a lawyer. I am opposed to increas-
ing litigation for the simple reasons
that it will drive up premiums, force
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21,000 Kentuckians out of the health in-
surance market, prevent millions more
uninsured from being able to purchase
insurance, and aggravate an already se-
riously flawed medical malpractice
system. I am opposed to exposing em-
ployers to onerous lawsuits, simply for
doing what’s right by their employees
and providing them with health insur-
ance. We ought to herald these employ-
ers, not sue them. While I am pleased
the Senate adopted Ms. SNOWE’s addi-
tional employer protections, I am still
concerned that millions of Americans
may lose access to the quality health
care that their employers provide.

The proponents of these costly new
liability provisions contend that you
can’t hold plans accountable without
expanding the right to sue employers
and insurers. I couldn’t disagree more.
The proper way to ensure that plans
are held accountable is to provide
strong, independent external appeals
procedures to ensure that patients re-
ceive the care they need. Far too many
Americans are concerned that their
health plan can deny them care. I be-
lieve that if a health plan denies a
treatment on the basis that it is exper-
imental or not medically necessary, a
patient needs the ability to appeal that
decision. The reviewer must be an inde-
pendent, medical expert with expertise
in the diagnosis and treatment of the
condition under review. In routine re-
views, the independent reviewer must
make a decision within 30 days, but in
urgent cases, they must do so in 72
hours. After all, when you are sick,
don’t you really need an appointment
with your doctor, not your lawyer.

As if driving 1.26 million Americans
out of the health insurance market
wasn’t reason enough to oppose the
Kennedy-McCain bill, I am also strong-
ly opposed to expanding liability be-
cause it exacerbates the problems in
our already flawed medical malpractice
system. I might not be so passionate in
my opposition to new medical mal-
practice lawsuits, if lawsuits were an
efficient mechanism for compensating
patients who were truly harmed by
negligent actions. Unfortunately, the
data shows just the opposite. In 1996,
researchers at the Harvard School of
Public Health performed a study of 51
malpractice cases, which was published
in the New England Journal of Medi-
cine. In approximately half of those
cases, the patient had not even been
harmed, yet in many instances the doc-
tor settled the matter out of court,
presumably just to rid themselves of
the nuisance and avoid lawyer’s fees
and litigation costs. In the report’s
conclusion, the researchers found that
“‘there was no association between the
occurrence of an adverse event due to
negligence or an adverse event of any
type and payment.”’ In everyday terms,
this means that the patient’s injury
had no relation to the amount of pay-
ment recieved or even whether or not
payment was awarded.

These lawsuits drag on for an average
of 64 months—that is more than 5
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yvears. Even if at the end of this 64
months, only 43 cents of every dollar
spent on medical liability actually
reaches the victims of malpractice,
source: RAND Corporation, 1985. Most
of the rest of the judgement goes to the
lawyers. That is right, over half of the
injured person’s damages are grabbed
by the lawyers. Why would anyone
want to expand this flawed system,
which is so heavily skewed in favor of
the personal injury lawyers?

Prior to the first extensive debate on
this legislation in the Senate in 1999,
The Washington Post said that ‘‘the
threat of litigation is the wrong way to
enforce the rational decision making
that everyone claims to have as a
goal”’, source: The Washington Post 3/
16/99, and that the Senate should enact
an external appeals process ‘‘before
subjecting an even greater share of
medical practice to the vagaries of liti-
gation”, source: The Washington Post
7/13/99. More recently, the Post said
that: “Our instinct has been, and re-
mains, that increasing access to the
courts should be a last resort that Con-
gress should first try in this bill to cre-
ate a credible and mainly medical ap-
pellate system short of the courts for
adjudicating the denial of care’’, The
Washington Post, 5/20/01. The Post is
not alone in this view. My hometown
paper, the Louisville Courier-Journal
agreed when it stated that ‘‘there is
good reason to be wary of giving pa-
tients a broad right to sue.”

Over the past two weeks, the Senate
has had numerous opportunities to im-
prove this legislation. Unfortunately,
the Senate missed far too many of
them. In particular, we missed an op-
portunity to improve Kennedy-McCain
bill when the Senate rejected Mr.
FRIST’s Amendment, which would have
established a more responsible mecha-
nism for holding HMO’s accountable in
court and ensuring that patient’s re-
ceive the care they need.

As I noted earlier, I support a major-
ity of the patient protections included
in this bill. That is why I take no joy
in voting against this legislation. How-
ever, my concern for the 21,000 Ken-
tuckians who will lose insurance be-
cause of the vast expansion of liability
included in this bill prevents me from
being able to support it. My colleague
from Kentucky, Dr. ERNIE FLETCHER,
has developed a compromise proposal
in the House of Representatives which
represents an improvement over the
bill the Senate just passed. Therefore, I
am hopeful that the House of Rep-
resentatives will improve this product
and that the Conference Committee
will return to the Senate a bill that I
can support, and that the President
can sign into law.

Mr. HATCH. Mr. President, this is an
important bill.

I want to see a Patients’ Bill of
Rights signed into law, but I am afraid
some of my colleagues here, on the
other side of the aisle, have rejected
any efforts to move the reasonable
Frist-Breaux-Jeffords bipartisan, or I
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should say tri-partisan bill. They have
put lawyers and litigation ahead of pa-
tients and medical care.

I would like to say a few words on the
liability provisions of this legislation.

We all recognize that the liability
provisions of this legislation are crit-
ical. These elements are key to pro-
viding patients with quality health
care instead of extended court time.

When I refer to the liability provi-
sions, of course I am talking about a
family of issues, including: exhaustion
of appeals, employer liability, caps on
damages, and class action lawsuits.
Each of these is important, and indeed
critical to patient care and health care
delivery, and needs to be addressed and
corrected before the President can sign
a bill.

With regard to the provision on ex-
haustion of appeals, I believe the
Thompson amendment, which we just
approved is certainly a big improve-
ment over the McCain-Kennedy lan-
guage. The amendment will make cer-
tain that no judicial proceedings com-
mence prior to patients exhausting all
of the internal and external review
mechanisms. This is purely a common
sense amendment, which properly
maintains emphasis on speedy resolu-
tion of patient problems without
lengthy and costly court proceedings.

I want to emphasize that nothing in
the amendment prohibits patients from
having their day in court. Nor does this
amendment prevent them from receiv-
ing immediate, needed care. It just re-
quires them to go through the internal
and external review process before
going to court for damages. The
amendment still allows for those pa-
tients who really need immediate care
to get that care while they go through
the administrative appeal process.

It is important to underscore that no
one will suffer irreparable harm under
the amendment.

To reiterate, this amendment does
not prohibit patients from going to
court for care; it simply asks them to
go through internal and external re-
view before going to court to seek li-
ability and damages. What is wrong
with that?

If we go down the route of the
McCain-Kennedy bill, we are not help-
ing the patient get care. What we are
doing is rendering both the internal
and new external appeal process point-
less. Why are we bothering to establish
stricter standards for internal reviews
and set up an external appeal process if
the work of the appeals panel doesn’t
matter and can be bypassed through a
judicial process? Unfortunately, that is
exactly what McCain-Kennedy does—
allows patients to bypass the adminis-
trative appeal process and go directly
to court.

The main difference between the
McCain-Kennedy bill and the Thomp-
son amendment is this—with Thomp-
son, we emphasize care over court. The
Thompson amendment places the em-
phasis where it should be—on guaran-
teeing that people get the health care
that they need, when they need it.
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I believe the Thompson amendment
is important in a number of ways. It
will help curb unnecessary lawsuits. It
provides patients with a fair review
process. And most importantly, it codi-
fies current law by allowing patients to
file injunctive relief when they need
immediate care.

The Thompson amendment will not
only protect the rights of patients but
will also improve the McCain-Kennedy
legislation.

As far as employer liability is con-
cerned, the language of the McCain-
Kennedy legislation was completely
unacceptable. The bill claimed to limit
federal or state causes of action
against a group health plan, employer,
or plan sponsor, but it specifically au-
thorizes a cause of action against an
employer if such person or persons di-
rectly participated in the consider-
ation of a claim for benefits and in
doing so failed to exercise ordinary
care. But, at the same time, the
McCain-Kennedy bill specifically ex-
cluded any cause of action against a
doctor or hospital.

I think the Snowe-DeWine amend-
ment adopted yesterday starts to ad-
dress these concerns. The Snowe-
DeWine language includes protections
for employers who delegate plan deci-
sion making to a third party. It helps
strengthen the definition of the des-
ignated decision maker so that some
employers will not be unfairly exposed
to liability. However, other employers
would not be protected. I am serious
when I say this could result in employ-
ees losing health coverage. Employers
will not want to chose between offering
health insurance to their employees
and opening themselves up to liability
and huge court costs.

I find it ironic that my colleagues on
the other side of the aisle, who always
claim they are trying to find ways to
lower the uninsured population, are ac-
tually pressing for legislation that will
dramatically increase the uninsured
population.

And if you don’t believe me, talk to
any expert who is not a trial lawyer be-
cause the message is loud and clear
that unless the bill is improved, health
coverage will be severely jeopardized,
and employees will lose their insur-
ance. Is this the result that we want,
especially in legislation that claims to
be a Patients’ Bill of Rights? I think
not.

As far as damage caps are concerned,
the Frist-Breaux-Jeffords legislation is
a step in the right direction. The
McCain-Kennedy language is not.

The problem with the current
McCain-Kennedy legislation is that it
allows patients to go both to federal
and state court to collect damages. For
federal causes of action, economic and
non-economic damages are unlimited.
And even though the bill’s proponents
claim there are no punitive damages
provisions, as a former medical mal-
practice attorney, I know punitive
damages when I see them.

Supporters of the McCain-Kennedy
approach claim their bill doesn’t allow
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punitive damages in federal court.
That is absolutely not true. Under
their bill, a defendant in federal court
can be hit with up to $5 million in
“‘civil assessment” damages. Let’s call
it like it is. The purpose of the civil as-
sessment is to punish providers, plain
and simple. The bill includes no limits
on state law damages. It is very appar-
ent to everyone in this chamber that
the trial lawyers have been principally
involved in drafting these liability pro-
visions and they have done so with
their own interests in mind. This provi-
sion is simply not in the best interest
of the American people.

The McCain-Kennedy language allow-
ing for unlimited damages is unwork-
able. Economic and non-economic dam-
ages are uncapped. In my opinion, non-
economic damages should be capped.

Another issue that is extremely im-
portant is class action. The McCain-
Kennedy language had no restrictions
on class actions on its newly permitted
state causes of action nor for its newly
created federal causes of action for
damages. Fortunately, the DeWine lan-
guage attempts to restrict the litiga-
tion nightmare that would have re-
sulted from the McCain-Kennedy lan-
guage.

Finding common ground on these
issues—exhaustion of appeals, em-
ployer liability, caps on damages and
class action is crucial to the success of
the Patients’ Bill of Rights legislation.
It is incumbent upon us to do this right
and to do what is in the best interest of
patients, not trial attorneys. I am con-
fident that if we are all willing, we can
make these provisions legally sound.
We have spent far too many years on
this issue not to do it right. We have a
real opportunity to pass meaningful
patients’ rights legislation. Let’s not
squander this opportunity by acting
expeditiously.

Mr. CORZINE. Mr. President, I rise
to speak about an issue that has been
touched upon by many people during
this debate on the Patients’ Bill of
rights, the problem of the uninsured.

Let me first say that I am very
pleased that today we are passing a
strong, enforceable Patients’ Bill of
Rights.

I commend the bill’s authors, Sen-
ators McCCAIN, EDWARDS and KENNEDY,
for the tremendous job they have done
in crafting a bipartisan bill that will
provide strong patient protections and
curb insurance company abuses.

This legislation is an example of how,
working together, we can improve the
health care Americans receive. But it
is just the first of many steps we
should be taking to ensure that all
Americans receive quality health care.

During the debate on the Patients’
Bill of Rights I have heard many Sen-
ators argue that this legislation will
lead to more uninsured Americans. In-
deed, some of my colleagues have fault-
ed supporters of the bill for not doing
anything to help the uninsured.

As someone who have been talking
about this issue for several years, I am
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thrilled to hear that my colleagues are
concerned about the problem of the un-
insured.

It is a national disgrace that 42 mil-
lion Americans do not have health in-
surance.

Who are the uninsured? They are 17.5
percent of our nonelderly population. A
shameful 25 percent are children. The
majority—83 percent—are in working
families.

The consequences of our Nation’s sig-
nificant uninsured population are dev-
astating. The uninsured are signifi-
cantly more likely to delay or forego
needed care. The uninsured are less
likely to receive preventive care. De-
laying or not receiving treatment can
lead to more serious illness and avoid-
able health problems. This in turn re-
sults in unnecessary and costly hos-
pitalizations. Indeed, my own state of
New Jersey struggles to deal with the
costs of charity care provided to the
uninsured.

In 1999, for the first time in a decade
we saw a slight decrease in the unin-
sured. But we still have so far to go.

I believe that health care is a funda-
mental right, and neither the Govern-
ment nor the private sector is doing
enough to secure that right for every-
one.

We ignore the issue of the uninsured
at our peril and at a great cost to the
quality of life—and to the very life—of
our citizens.

That is why I am developing legisla-
tion that will provide universal access
to health care for all Americans.

My legislation will have several main
components:

Large employers would be required to
provide health coverage for all their
workers. The private sector must do its
part—a minimum wage in America
should include with it minimum bene-
fits, among them health insurance. But
unfortunately, the current system puts
the responsible employer who provides
health insurance at a disadvantage rel-
ative to the employers who do not.

Small businesses, the self-employed
and unemployed would be able to buy
coverage in the Federal Employee
Health Benefit Program. If it is good
enough for Senators, it is good enough
for America.

Those who are between the ages of 55
and 64 would be able to buy-in to the
Medicare program.

And we would provide help to small
businesses and to low-income workers.

But although I am passionate about
universal access to health care, I real-
ize we can’t get there yet. Not because
the popular will is not there, but be-
cause the political will isn’t.

So I support incremental changes,
starting with the most vulnerable pop-
ulations, and building on Medicaid and
CHIP, success public programs.

I am working on a proposal that
would expand Medicaid to cover all
persons up to 200 percent of the Federal
poverty level—an efficient way to
reach nearly two-thirds of the unin-
sured.
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I am also a strong supporter of the
Family Care proposal, which would
cover the parents of children already
enrolled in the CHIP program. My own
state of New Jersey is in fact leading
the way on the issue of enrolling par-
ents with their kids.

Finally, I was pleased to be an origi-
nal cosponsor of Senator BINGAMAN’S
bipartisan legislation, the Start
Healthy, Stay Healthy Act, which
would expand coverage for children and
pregnant women. It is based on the
common sense principal that children
deserve to start healthy and stay
healthy.

I often say that we are not a nation
of equal outcomes, but we should be a
nation of equal beginnings.

Until we give all Americans access to
health care, however, we cannot live up
to that promise.

But although we cannot get to uni-
versal access this year, I believe we can
and should be doing all that we can to
make incremental progress.

In conclusion, I am heartened that in
this debate on the Patient’s Bill of
Rights so many of my colleagues have
expressed concern about the problem of
the uninsured. Indeed, I am hopeful
that we have turned a corner on this
critical issue.

As we move forward, I welcome the
opportunity to work with any of my
colleagues, on either side of the aisle,
to find ways to significantly address
the problem of the uninsured. There
can be no greater purpose to our work
in the Senate.

Mr. LIEBERMAN. Mr. President, I
rise to speak about the McCain-
Edwards-Kennedy Patients’ Bill of
Rights. It has been 4 years since the
first managed care reform bill was in-
troduced in Congress. After years of
unyielding and unproductive debate,
we came together this week to find
common ground for the common good,
and pass a bill that will significantly
improve the quality of medical treat-
ment for millions of American fami-
lies. We have worked very hard to get
to this day, and with the unfailing
commitment of my colleagues on both
sides, we have produced a bill that I am
very proud to support.

This bill does more than just provide
new assurances to patients. It will pro-
vide a whole new framework for the de-
livery of health care in this country,
helping to transform our managed care
system from one in which health plans
are immune for the life and death deci-
sions they make every day to a more
fair and accountable system for Amer-
ica’s families.

The purpose of this legislation has
broad—and I emphasize broad—bipar-
tisan support. According to a CBS news
poll from 6/20/01, 90 percent of Ameri-
cans support a Patients’ Bill of Rights.

Two years ago, 68 Republicans in the
House of Representatives voted for the
Norwood-Dingell Patients’ Bill of
Rights legislation that allowed pa-
tients to sue HMOs if they are denied a
medical benefit that they need. The

CONGRESSIONAL RECORD — SENATE

Ganske-Dingell bill in the House of
Representatives currently has strong
support from both Democrats and Re-
publicans. I urge my colleagues in the
House to take up the Ganske-Dingell
Patients’ Bill of Rights and pass it
without delay so that we can send a
bill to the president for signature.

We need to enact a patients’ bill of
rights now. Every day that goes by,
nearly 50,000 American people with pri-
vate insurance have benefits delayed or
denied by their health plans. These
critical decisions made by health plans
impact thousands of families at times
of great stress and worry. Our most
fundamental well-being depends on our
health. Anyone who has had a sick
family member can tell you of the anx-
iety they experience during a medical
emergency or prolonged illness. It is
our obligation and within our ability
to make it easier for these families.
This bill will do just that.

Opponents of this legislation express
concern that if this bill is signed into
law, we will see a flood of lawsuits. I
would like to point out that in the 4
years since Texas enacted legislation
allowing patients to hold their health
insurer liable for denying care, there
have been very few lawsuits filed. Four
million people in Texas are covered by
that State’s patient protection law.
Only 17 lawsuits have been filed.

The appeals process in this bill is fair
and binding. With a strong and swift
appeals process, patients should be able
to receive the care they need, when
they need it. The need for recourse in
court should be minimal.

It was never the intent of this legis-
lation to encourage more lawsuits. The
sole purpose for this bill is to deliver
health care to the people who need it.
I remain hopeful that as it is the case
in Texas, there will be very few law-
suits once this bill becomes law.

Rather, under this Patients’ Bill of
Rights, patients will get the care they
need and deserve with less delay and
less dispute. No longer will a cancer pa-
tient have to worry about access to
clinical trials for new treatments. No
longer will a family with a sick child
have to worry about access to a pedi-
atric specialist. No longer will a preg-
nant woman have to worry about
switching doctors mid-pregnancy if her
doctor is dropped from a plan.

Doctors will be able to prescribe the
care they feel is necessary without
feeling pressured to make cost-efficient
decisions. And managed care compa-
nies will be held responsible when their
denials of care threaten the lives of pa-
tients.

In sum, under this legislation, our
health care system will better reflect
and respect our values, putting pa-
tients first and the power to make
medical decisions back in the hands of
doctors and other health care profes-
sionals.

We can all be proud of this outcome
and the path we followed to get here.
The Senate worked through a lot of
complicated issues and problems, rec-
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onciled legitimate policy differences,
and reached principled compromise
where we could. The result is real re-
form, and a bill of rights that is right
for America.

Mr. LEVIN. Mr. President, I support
the strong, enforceable Patients’ Bill of
Rights which the Senate is finally
going to vote on today. After years of
consideration, and a hard legislative
battle over the last few weeks, the bi-
partisan vote which this bill is about
to receive on final passage reflects the
overwhelming support the bill has from
the American people.

The Patients’ Bill of Rights assures
that medical decisions will be made by
doctors, nurses and hospitals, not by
someone in an insurance office some-
where with no personal knowledge of
the patient and no professional back-
ground to make medical judgments. It
guarantees access to needed health
care specialists. It requires continuity
of care protections so that patients
will not have to change doctors in the
middle of their treatment. And, the bill
provides access to a fair, unbiased and
timely internal and independent exter-
nal appeals process to address denials
of needed health care. This legislation
will hold HMOs accountable for their
decisions like everyone else in the
United States. The Patients’ Bill of
Rights also assures that doctors and
patients can openly discuss treatment
options and includes an enforcement
mechanism that ensures these rights
are real.

We have taken a big step forward
today on comprehensive managed care
reform for 190 million Americans. I am
hopeful that the House of Representa-
tives will again pass a real Patients’
Bill of Rights and that the President
will reconsider his stated intention to
veto the legislation.

Mr. McCAIN. Mr. President, I thank
all my colleagues, both supporters and
opponents of our legislation, for their
patience, their courtesy, and their
commitment to a full and fair debate
on the many difficult issues involved in
restoring to doctors and HMO patients
the right to make the critical decisions
that will determine the length and
quality of their lives.

I think we are all agreed on this one
premise, that the care provided by
HMOs has been inadequate in far too
many instances. This failure is attrib-
utable to the fact that virtually all the
authority to make life and death deci-
sions has been transferred from the
people most capable of making medical
decisions to those people most capable
of making business decisions. I do not
begrudge a corporation maximizing its
profits, exercising due diligence regard-
ing its fiduciary responsibility to its
shareholders. The corporate bottom
line is their primary responsibility,
and I respect that. But that is why, we
should not grant them another, com-
peting responsibility, especially when
that secondary responsibility is the life
and health of our constituents. I know
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that even the opponents of our legisla-
tion are agreed on returning more au-
thority to doctors and their patients,
and addressing many of the most dis-
tressing failures of managed health
care.

Where we differ, and differ signifi-
cantly, is over the questions of rem-
edies for negligence on the part of the
insurers, and though we have tried to
find common ground we are not there
yet. But the Senate, seldom acts in
perfect unison, and the majority has
spoken in support of our legislation. I
am grateful for that, for I come to ap-
preciate just how important this mat-
ter is to the American people, and I am
proud of the Senate for taking this step
in addressing the people just concerns.

We have made considerable progress
in reconciling differences of opinion on
several issues, from employer liability
to class action suits to establishing a
reasonable cap on attorney fees, and
exhausting all other remedies before
going to court. We have addressed
small, but important issues like pro-
tecting from litigation doctors who
volunteer their time and skill to under-
privileged Americans. I want to thank
all senators involved in reaching those
compromises, Senators DEWINE,
SNOWE, LINCOLN, THOMPSON, and NEL-
SON especially, for their diligence and
good faith. I know they want to pass a
bill that the President will sign, as do
I, and they have worked effectively to-
ward that end.

I know that we have outstanding dif-
ferences remaining. I know that the
President is not persuaded that the leg-
islation that we have adopted today is
the best remedy for the urgent na-
tional problem we all recognize. I
pledge to continue working with the
administration and with our friends on
the other side of the Capitol to see if
we might yet reach common ground on
all the important elements of this leg-
islation. I am convinced that we can
get there, and I appreciate the Presi-
dent’s dedication to that same end.

I thank the sponsors of this legisla-
tion, Senator EDWARDS, the always for-
midable Senator KENNEDY, Senators
SPECTER and CHAFEE, and all the other
cosponsors for their skill, hard work,
and dedication. I thank them also for
their patience. We are not always on
the same side of a debate, and I suspect
that working at close quarters with me
can prove challenging even when we
are in agreement.

I thank Senators FRIST, BREAUX, and
JEFFORDS and all those who supported
their alternative legislation. Through-
out this debate they have been moti-
vated by their convictions about what
is in the best interests of the American
people, as have Senator NICKLES, the
Republican manager, Senator GREGG,
and all Senators who have disagreed
with the majority over some provisions
in this legislation. I commend them all
for their principled opposition.

I am grateful for the leadership of
Senators LOTT and DASCHLE, and the
assistant majority leader, Senator
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REID, for their skill, courtesy, and fair-
ness in managing this debate.

Finally, let me thank those who do
most of the work around here but get
the smallest share of the credit for our
accomplishments, our staffs. I want to
thank the minority staff director of
the Commerce Committee, Mark Buse,
committee counsel Jeanne Bumpus,
and most particularly, my health care
legislative assistant, Sonya Sotak for
their extraordinary hard work, and tal-
ented counsel to me and other mem-
bers. I thank the staffs of Senators
EDWARDS, and KENNEDY, leadership
staff for the majority and minority,
and all staff who have made our work
easier and more effective.

This has been a good, long, open, and
interesting debate, distinguished by
good faith on all sides. It has been
privilege to have been part of it. We
have achieved an important success
today in addressing the health care
needs of our constituents. We have
much work to do, and I want to con-
tinue working with other Members, our
colleagues in the other body, and with
the President and his associates to
make sure that we will enact into law
these important protections for so
many Americans who have waited for
too long for them. We have been neg-
ligent in addressing this problem, but
today we have taken an important step
forward in correcting our past mistake.
With a little more good faith and hard
work, we will give the American people
reason to be as proud of their govern-
ment as I am proud of the Senate
today.

Mr. DASCHLE. Mr. President, it has
been more than 5 years since we began
this effort to make sure that Ameri-
cans who have health insurance get the
medical care they have paid for.

It has been more than three years
since the first bipartisan Patients’ Bill
of Rights was introduced in the House
. . . and nearly 2 years since the last
time we debated a real Patients’ Bill of
Rights in the Senate.

Today—at long last—the Senate is
doing what the American people want
us to do. Today—at long last—we are
standing up for America’s families.

Today—at long last—we are telling
HMOs they are going to have to keep
their promises and provide their pol-
icyholders with the health care they’ve
paid for.

The bill we are about to vote on pro-
vides comprehensive protections to all
Americans in all health plans.

It is a good bill—and a remarkable
example of what we can achieve in this
Senate when we search together in
good faith for a principled, workable
compromise.

Over the last 10 days, we have stood
together—Republicans and Demo-
crats—and rejected amendments that
would have made this bill unworkable.
And we have accepted amendments
that made it better.

Thanks to the hard work of Senators
SNOWE, DEWINE, LINCOLN and NELSON,
we provided additional protections for
employers who offer health insurance.
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With help from Senators BREAUX and
JEFFORDS, we agreed that states can
continue to use their own standards for
patient protection.

With Senator BAYH and Senator CAR-
PER’s help, we strengthened the exter-
nal review process to ensure the sanc-
tity of health plan contracts.

At the same time, we turned back an
array of destructive amendments de-
signed to weaken the protections in
this bill.

We live in an amagzing time. Some of
the most remarkable advances in
health care in all of human history are
occurring right now. Polio and other
once-feared childhood diseases have
been all but wiped out in our lifetimes
because of increased immunization
rates. We are seeing organ transplants,
bio-engineered drugs, and promising
new therapies for repairing human
genes.

But medical advances are useless if
your health plan arbitrarily refuses to
pay for them—or even to let your doc-
tor tell you about them.

This bill guarantees that people who
have health insurance can get the care
their doctors say they need and de-
serve.

It ensures that doctors, not insurance
companies, make medical decisions.

It guarantees patients the right to
hear of all their treatment options, not
just the cheapest ones.

It says you have the right to go to
the closest emergency room, and the
right to see a specialist.

This bill says that women have the
right to see an OB/GYN—without hav-
ing to see another doctor first to get
permission.

It guarantees that parents can
choose a pediatrician as their child’s
primary care provider.

It allows families and individuals to
challenge an HMO’s treatment deci-
sions if they disagree with them.

And, it gives families a way to hold
HMO’s accountable if their decisions
cause serious injury or death—because
rights without remedies are no rights
at all.

This bill achieves every goal we set
for it over the past 5 years, and we owe
that to the stewardship and commit-
ment of Senators MCCAIN, EDWARDS,
and KENNEDY.

During these last 10 days, they have
shown a seemingly limitless ability to
find the workable middle ground with-
out sacrificing people’s basic rights.
They have put the Nation’s interests
ahead of their own partisan interests. I
thank them for their service to this
Senate, and to our Nation.

I also want to thank Senators NICK-
LES and GREGG for being honest with us
about their disagreements with this
bill, and fair in the way they handled
those disagreements.

This is the way the Senate should
work. A Senate that brings up impor-
tant bills and allows meaningful debate
on them is a tribute to us all.

One final reason I found this debate
so encouraging is the great concern we
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heard expressed by many opponents of
this bill for the growing number of
Americans who have no health insur-
ance. We agree that this is a serious
problem, and look forward to working
with those Senators to address it as
soon as possible.

The effort to pass a Patients’ Bill of
Rights now returns to the House.

Last year, 68 House Republicans
joined Democrats to pass a strong pa-
tient protection bill very much like
this one. We urge our colleagues in the
House to resist the special interests
one more time. Together, we can send
a strong, enforceable Patients’ Bill of
Rights to President Bush.

We hope that when that happens, the
President will reconsider his threat-
ened veto. We hope he will remember
the promise he made last fall to the
American people to pass a national Pa-
tients’ Bill of Rights.

Texas has proven that we can protect
patients’ rights—without dramatically
increasing premiums. It is time—it is
past time—to pass a Patients’ Bill of
Rights to protect all insured Ameri-
cans.

The PRESIDING OFFICER. The bill
having been read the third time, the
question is, Shall the bill, as amended,
pass?

Mr. STEVENS. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Colorado (Mr. CAMP-
BELL), the Senator from New Mexico
(Mr. DOMENICI), the Senator from Texas
(Mr. GRAMM), the Senator from Alaska
(Mr. MURKOWSKI), the Senator from
Mississippi (Mr. LOTT) are necessarily
absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 59,
nays 36, as follows:

[Rollcall Vote No. 220 Leg.]

YEAS—59
Akaka Dodd McCain
Baucus Dorgan Mikulski
Bayh Durbin Miller
Biden Edwards Murray
Bingaman Feingold Nelson (FL)
Boxer Feinstein Nelson (NE)
grezux gtzgerald Reed
YT raham ;

Cantwell Har];in ggt:d]'sefeller
Carnahan Hollings
Carper Inouye Sarbanes

Schumer
Chafee Johnson .
Cleland Kennedy Smith (OR)
Clinton Kerry Snowe
Collins Kohl Specter
Conrad Landrieu Stabenow
Corzine Leahy Torricelli
Daschle Levin Warner
Dayton Lieberman Wellstone
DeWine Lincoln Wyden

NAYS—36

Allard Burns Frist
Allen Cochran Grassley
Bennett Craig Gregg
Bond Crapo Hagel
Brownback Ensign Hatch
Bunning Enzi Helms
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Hutchinson McConnell Smith (NH)
Hutchison Nickles Stevens
Inhofe Roberts Thomas
Jeffords Santorum Thompson
Kyl Sessions Thurmond
Lugar Shelby Voinovich
NOT VOTING—5

Campbell Gramm Murkowski
Domenici Lott

The bill (S. 1052), as amended, was
passed.

(The bill will be printed in a future

edition of the RECORD).
AMENDMENT NO. 860

Mr. REID. Mr. President, on behalf of
Senator KENNEDY and Senator GREGG,
the managers of this bill, and me, I
send this managers’ amendment to the
desk and ask unanimous consent it be
agreed to.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 860) was agreed
to.

(The text of the amendment is lo-

cated in today’s RECORD under
“Amendments Submitted.”)
——
UNANIMOUS CONSENT REQUEST—
H.R. 1668

Mr. REID. I ask unanimous consent
the Senate proceed to the comnsider-
ation of H.R. 1668, which is now at the
desk; that the bill be read three times,
passed; and the motion to reconsider be
laid upon the table with no intervening
action.

Mr. NICKLES. Mr. President, I ob-
ject.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. NICKLES. Reserving the right to
object, I will object on behalf of other
Members. This bill has not yet been re-
ferred to committee. I personally have
no objection to the bill, and I expect I
will be supportive of it, but it should be
referred to the committee so interested
Members who have an interest in this
particular issue can vet it, maybe im-
prove it, maybe we can pass it. I hope
we can pass it as expeditiously as pos-
sible.

At this time I object.

Mr. REID. I say to my friend, the dis-
tinguished Republican whip, I regret
this, especially in that I have just com-
pleted reading John Adams, the new
book out. It is a wonderful book. I rec-
ommend it to my friend.

I regret there is an objection to
clearing this legislation. This bill, as
my friend indicated, authorizes the
Adams Memorial Foundation to estab-
lish a commemorative work on Federal
land in the District of Columbia and its
environs to honor former President
John Adams and his legacy.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, I share
my colleague’s enthusiasm, both for
President Adams and also for David
McCullough’s book. He is a great histo-
rian. I have not finished it. I started it.
I look forward to completing it and
learning a little bit more about the his-
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tory of one of America’s great Presi-
dents, one of our real founding patri-
ots.

Again, this is going to be referred to
the Energy Committee where I and
others, I think, will try to be very sup-
portive in a very quick and timely
fashion so the entire Senate can, hope-
fully, vote on this resolution.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mrs. FEINSTEIN. Madam President,
I ask unanimous consent the order for
the quorum call be dispensed with, and
I ask unanimous consent to speak for
10 minutes in morning business.

The PRESIDING OFFICER (Ms. STA-
BENOW). Without objection, it is so or-
dered.

————

SHINE SOME LIGHT ON THE BLUE
SLIP PROCESS

Mrs. FEINSTEIN. Madam President,
we are all waiting for the majority
leader to come to the floor and deliver
the reorganization message. As part of
that, I believe he is going to announce
that Senator LEAHY, the chairman of
the Judiciary Committee, is going to
make public the blue slip process.

As a member of that committee, I
would like to take a few moments and
make a few comments about my expe-
rience with the blue slip—in essence,
what I think about it.

For those who do not know what the
blue slip is, it is a process by which a
Member can essentially blackball a
judge from his or her State when that
Member has some reason to do so.

Why would I object so much? I object
so much because there is a history of
this kind of thing. Historically, many
private clubs and organizations have
enabled their board of directors to de-
liver what is called a blackball to keep
out someone they don’t want in their
club or organization. We all know it
has happened. For some of us, it has
even happened to us.

The usual practice was, and still is in
instances, to prevent someone of a dif-
ferent race or religion from gaining ac-
cess to that organization or club. This
is essentially what the blue slip process
is all about.

The U.S. Senate is not a private in-
stitution. We are a public democracy. 1
have come to believe the blue slip
should hold no place in this body. At
the very least, the use of a blue slip to
stop a nominee, to prevent a hearing
and therefore prevent a confirmation,
should be made public. I am pleased to
support my chairman, PAT LEAHY, and
the Judiciary Committee in that re-
gard.

Under our current procedure, though,
any Member of this Senate, by return-
ing a negative blue slip on a home
State nominee, or simply by not re-
turning the blue slip at all, can stop a
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nomination dead in its tracks. No rea-
son need be given, no public statement
need be made, no one would even know
whom to blame. With a secret whisper
or a backroom deal, the nomination
simply dies without even a hearing.
This is just plain wrong.

I have watched the painful process
over the last 9 years. During 6 of those
years, the blue slip itself contained the
words, ‘‘no further proceedings on this
nominee will be scheduled until both
blue slips have been returned by the
nominee’s home State Senators.” As a
result, I saw nominees waiting 1, 2, 3,
even 4 years, often without as much as
a hearing or even an explanation as to
why the action was taken. These nomi-
nees put their lives on hold. Yet they
never have a chance to discuss the con-
cerns that may have been raised about
them. These concerns remain secret
and the nomination goes nowhere.

As a member of the Judiciary Com-
mittee, I believe our duty is either to
confirm or reject a nominee based on
an informed judgment that he or she is
either fit or not fit to serve; to listen
to concerns and responses, to examine
the evidence presented at a hearing,
and to have a rationale for determining
whether or not an individual nominee
should serve as a district court judge
or circuit court judge or even a U.S.
Supreme Court Justice. That duty, in
my view, leaves no room for a secret
block on nominees by any Member
which prevents their hearing and con-
firmation.

I believe in the last three Congresses,
based on information I have been able
to come upon, that the blue slip has
been used at least 21 times. Consider
this: An individual graduates college
with honors, finishes law school at the
top of the class; he or she may even
clerk for a prestigious judge or join a
large law firm, or maybe practice pub-
lic interest law or even serve as staff of
the Judiciary Committee. In fact, a
nominee can spend years of his or her
life honing skills and developing a rep-
utation among peers, a reputation that
finally leads to a nomination by the
President of the United States to a
Federal court.

This must be the proudest day of his
or her life. Then the nominee just
waits. First for a few weeks. He or she
is told things should be moving shortly
but the Senate sometimes takes a
while to get moving. Then the months
start to go by, and maybe friends or as-
sociates make some inquiries as to
what could be wrong. They don’t hear
anything, so the nominee is told just to
wait a little longer; things will work
themselves out.

I have had nominees call me and say:
I have children in school. We need to
move. Shall we do it? I don’t know
what to do. Do I continue my law prac-
tice?

A year passes with still no hearing or
explanation; finally, the second year,
and maybe the third, or even the
fourth, if one is ‘“‘lucky’ enough to be
renominated in the next session. The
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time goes by without so much as a
word as to why the nomination has not
moved forward.

Simply put, the nominee has been
blackballed by a blue slip, and there is
nothing that can be done about it—no
one to hold accountable.

I believe that if a Member wants to
use a blue slip to stop a nominee from
moving forward, that blue slip should
be public. And I also believe that the
Member should be prepared to appear
before the Judiciary Committee and
explain why the Senate should not con-
sider the nominee and hold a hearing.

Making the blue slip public is no
guarantee that a nominee will receive
a hearing. It is no guarantee that an up
or down vote will ever be held. But at
least the nominee will have the chance
to see who has the problem, and what
that problem is. In many cases, a nomi-
nee may choose to withdraw. In others,
perhaps a misunderstanding can be
cleared up. Either way, the process will
be in the open, and we will know the
reasons.

I believe that many members of this
Senate did not even realize they held
the power of the blue slip until just re-
cently.

In my view, the rationale behind the
blue slip process is faulty. The process
was designed to allow home state Sen-
ators—who may in some instances
know the nominee better than the rest
of the Senate—to have a larger say in
whether the nominee moves forward.
More often than not, however, this
power is and will be used to stop nomi-
nees for political or other reasons hav-
ing nothing to do with qualifications.

As a matter of fact, the Member who
uses the blue slip, who doesn’t send it
in, or sends it in negatively, may never
have even met the nominee.

If legitimate reasons to defeat a
nominee do exist, those reasons can be
shared with the Judiciary Committee
in confidence, and decisions can be
made based on that information—by
the entire Committee.

The blue slip process as it now stands
is open to abuse.

I would join with those—I am hopeful
there are now those—on the Judiciary
Committee who would move to abolish
the blue slip.

Before I conclude, I want to read
from a recent opinion piece by G. Cal-
vin Mackenzie, a professor at Colby
College and an expert on the appoint-
ment process. In the April 1, 2001 edi-
tion of the Washington Post, Mac-
kenzie wrote:

The nomination system is a national dis-
grace. It encourages bullies and emboldens
demagogues, silences the voices of responsi-
bility, and nourishes the lowest forms of par-
tisan combat. It uses innocent citizens as
pawns in politicians’ petty games and stains
the reputations of good people. It routinely
violates fundamental democratic principles,
undermines the quality and consistency of
public management, and breaches simple de-
cency.

I find myself in agreement with every
word in that quote. It is quite an in-
dictment of our nominations process.
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On both sides of the aisle, we hear:
Well, they did it, so we are going to do
it. Well, they blocked our nominee, so
now we will block their nominee.

I don’t believe that has any merit
whatsoever. I believe at some point we
have to stop this cycle. At some point,
nominees have to come to the Senate
Judiciary Committee, go promptly or
as promptly as they can go to a hear-
ing, have the questions asked, and we
do our duty which we took our oath to
do, which is to make the judgment
whether that nominee qualifies to be a
Federal court judge or district court
judge.

I make these remarks to say that
this is one Member of the Judiciary
Committee who will happily vote to do
away with the blue slip.

Thank you very much. I yield the
floor.

Madam President, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DASCHLE. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MORNING BUSINESS

Mr. DASCHLE. Madam President, I
ask unanimous consent that there be a
period for morning business with Sen-
ators permitted to speak for up to 5
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

EXPLANATION OF ABSENCE

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. STEVENS. Pursuant to rule 6,
paragraph 2, I ask unanimous consent
the Senator from Alaska, Mr. MUR-
KOWSKI, be granted official leave of the
Senate until July 9.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

FORMAL OPENING OF THE NA-
TIONAL JAPANESE AMERICAN
MEMORIAL

Mr. AKAKA. Mr. President, earlier
this afternoon, a few short blocks from
this Chamber and in the shadow of the
Capitol, hundreds of people gathered to
celebrate the formal opening of the Na-
tional Japanese American Memorial
honoring the loyalty and courage of
Japanese Americans during the Second
World War.

As a World War II veteran and a na-
tive of Hawaii, I am well-acquainted
with the exceptional contributions of
Japanese Americans to the war effort,
both at home and abroad. The battle-
field exploits of the 442nd, 100th, and
the MIS immediately come to mind.
Less known but equally deserving of
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recognition are the sacrifices of the ci-
vilian nisei on the homefront, who con-
tinued to support the war effort while
enduring the prejudice of fellow citi-
zens as well as the wholesale violation
of their civil rights by the U.S. Govern-
ment.

This new memorial honors the valor
and sacrifice of the hundreds of brave
men who fought and died for their
country, and it also speaks to the faith
and perseverance of 120,000 Japanese
Americans and nationals, who solely
on the basis of race, regardless of citi-
zenship or loyalty, without proof or
justification, were denied their civil
rights in what history will record as
one of our Nation’s most shameful
acts. This memorial commemorates
these events in our Nation’s history. It
will remind us of the consequences of
allowing hysteria and racial prejudice
to override constitutional rights, and, 1
hope, that we teach this lesson to our
children to avoid a repetition of our
mistakes.

I congratulate the National Japanese
American Memorial Foundation for the
tremendous effort that went into orga-
nizing and building the Memorial to
Patriotism. Thousands of Americans
from around the country donated funds
to build the memorial. Over 2,000 Ha-
waii residents contributed approxi-
mately $1 million to this worthy
project. The completed memorial is
both inspiration and educational. First
and foremost, the memorial honors the
memory of those who gave their lives
in defense of our freedom and liberty
and remembers all those who were dis-
located or interned from 1942 to 1945. In
addition, the memorial draws on a few
striking elements to cause one to
meditate on the wartime experiences of
Japanese Americans. The crane sculp-
ture by Nina Akamu, a Hawaii-born
artist, speaks to the prejudice and in-
justice confronted by Japanese Ameri-
cans, and in a larger context speaks to
the resiliency of the human spirit over
adversity. The bell created by Paul
Matisse encourages reflection, its toll
marking the struggle and sacrifice of
Japanese Americans in our Nation’s
history and reminding us of our shared
responsibility to defend the civil rights
and liberties of all Americans.

I would also like to congratulate our
friend and colleague, the senior Sen-
ator from Hawaii [Mr. INOUYE] and my
friend, Secretary of Transportation
Norm Mineta, a former Member of Con-
gress, for their leadership in gaining
Congressional authorization for the
memorial and their support for the
work of the National Japanese Amer-
ican Memorial Foundation.

Today’s formal opening of this Me-
morial to Patriotism by the National
Japanese American Memorial Founda-
tion in the Nation’s capital is a timely
and necessary endeavor, for it reminds
us and future generations of Americans
that courage, honor, and loyalty tran-
scend race, culture, and ethnicity.
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JUSTICE FOR U.S. PRISONERS OF
WAR

Mr. HATCH. Mr. President, as we
move into recess for our annual Inde-
pendence Day celebration, I wish to
offer my deepest gratitude for all vet-
erans of this country who took the call
for arms in silent and noble duty and
sacrificed more than we can ever repay.
From the Revolutionary War to the
Persian Gulf War, American men and
women have always answered the call
to secure and preserve independence
and freedom both here and abroad. We
are forever in their debt.

I also want to take this occasion to
recognize and honor a special group of
brave, indeed extraordinary, soldiers
who served this country so gallantly in
WWII. I want to pay special tribute to
those who served in the Pacific, were
taken prisoner, and then enslaved, and
forced into labor without pay, under
horrific conditions by Japanese compa-
nies.

While I in no way wish to suggest
that other American troops did not suf-
fer equally horrific hardships or served
with any less courage, the situation
faced by this particular group of vet-
erans was unique. As recognized in a
unanimous joint resolution last year,
all members of Congress stated their
strong support for these brave Ameri-
cans. As with many of our colleagues
here today, I am committed to sup-
porting these veterans in every way
possible in their fight for justice.

This weekend the Prime Minister of
Japan will be meeting with the Presi-
dent of the United States. I cannot
praise this President enough for his
thoughtfulness in hosting this event
for the leader of Japan.

On this Independence Day, as we
honor and appreciate America’s free-
dom, we cannot help but think of those
who served our country. Freedom, in-
deed, is not free. The price is immeas-
urable. I hope the Prime Minister will
understand, as I know he does, the
value we place upon our veterans—the
very people who fought and paid the
price.

Our country appreciates the decades
of friendship the United States and
Japan have shared. Often, we probably
do not recognize as we should the value
of our bilateral relationship with
Japan. On many occasions, we get
bogged down in trade disputes. But ul-
timately we have found ways to resolve
past trade differences, and I am con-
fident we can address all current and
future trade issues.

It is with this sincere hope and ap-
preciation that I raise the memory of
injustices perpetrated by private com-
panies in Japan against American serv-
icemen, and I hope that we can find a
resolution to this problem. There is no
more appropriate time to open the door
to this long overdue dialogue between
the United States and Japan. This is a
moral issue that will not go away. We
can work with Japan to close this sad
chapter in history. In so doing, we will
fortify and continue our bilateral rela-
tionship with Japan.
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In closing, I urge all Americans, dur-
ing this next week as we celebrate our
freedom and our great history, to
thank our soldiers who gave their lives
and their freedom to fight for our na-
tion. I thank them and express my sup-
port that they will be helped and pro-
tected. I will fight for them as they
fought for me, my children, and all
other Americans.

———

RETIREMENT OF VICE ADMIRAL
JAMES F. AMERAULT

Mr. LOTT. Mr. President, it is with
great pleasure that I rise to take this
opportunity to recognize the exem-
plary service and career of an out-
standing naval officer, Vice Admiral
James F. Amerault, upon his retire-
ment from the United States Navy at
the conclusion of more than 36 years of
honorable and distinguished service. It
is my privilege to commend him for
outstanding service to the Navy and
our great nation.

Vice Admiral Amerault embarked on
his naval career thirty-six years ago,
on the 29th of June 1965. In the years
since that day, he has devoted great
energy and talent to the Navy and pro-
tecting our national security interests.
It would be hard to calculate the innu-
merable hours this man has stood
watch to keep our nation safe. He has
been steadfast in his commitment to
the ideals and values that our country
embodies and holds dear.

Following his commissioning at the
United States Naval Academy, he em-
barked on the first of many ships that
would benefit from his leadership and
expertise. Vice Admiral Amerault
served at-sea as Gunnery Officer and
First Lieutenant on board USS Massey
(DD 778). He then served as Officer in
Charge, Patrol Craft Fast 52 in Viet-
nam, a challenging and dangerous as-
signment that kept him in harm’s way.
His courage and commitment to our
nation was more than evident during
these tumultuous years as he con-
ducted more than 90 combat patrols in
hostile waters off the coast of South
Vietnam. One example of his valor and
heroism is quoted from Commander
Coastal Division Fourteen on 21 De-
cember 1967, “‘On the night of 4 August
1967 the patrol craft in the area adja-
cent to the one you were patrolling
came under enemy fire. Disregarding
your own safety, you directed your pa-
trol craft to within 300 yards of the
beach and bombarded the enemy posi-
tion with intense .50 caliber and 8lmm
mortar fire. During this exchange your
patrol craft was narrowly missed by a
barrage of recoilless rifle fire.”” Again,
his valor and heroism was established
early in his career. He was awarded a
Bronze Star Medal with Combat V and
the Navy Combat Action Ribbon for his
service.

Vice Admiral Amerault’s follow-on
sea tours demonstrated the tactical
brilliance that would become his trade-
mark. His next tour was on board USS
Taylor (DD 468) as Engineer Officer.
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During this tour he earned a coveted
Shellback certificate for crossing the
equator. He then reported as Chief En-
gineer on board USS Benner (DD 801)
where he earned his first of three Navy
Commendation Medals.

Several sea tours followed in steady
progression. He was Executive Officer
in USS Dupont (DD 941). He also was
Executive Officer in USS Sierra (AD 18).
He served as commissioning Com-
manding Officer of USS Nicholas (FFG
47) and Commanding Officer of USS
Samuel Gompers (AD 37). It is difficult
to convey the challenges and hardships
that were faced by this officer and his
family during these many and arduous
sea tours.

As Vice Admiral Amerault pro-
gressed in the Navy he served as Staff
Combat Information Center Officer for
Commander, Cruiser Destroyer Group
TWO; and commanded Destroyer
Squadron SIX, Amphibious Group
FOUR, and the Western Hemisphere
Group. Again, these were all difficult
tours of tremendous responsibility that
required an incredible commitment to
duty and country.

Vice Admiral Amerault’s shore as-
signments have included Director,
Navy Program Resource Appraisal Di-
vision and Executive Assistant to the
Director, Surface Warfare Division on
the staff of the Chief of Naval Oper-
ations.

His flag assignments have included
Director, Operations Division, Office of
Budget and Reports, Navy Comptroller;
Director, Office of Navy Budget; and
Director, Fiscal Management Division
in the office of the Chief of Naval Oper-
ations.

His final tour in the Navy as Deputy
Chief of Naval Operations (Fleet Readi-
ness and Logistics) has demonstrated
his brilliant logistics acumen. With dy-
namic leadership he has refocused the
Navy’s logistics systems to more accu-
rately meet the needs of the war fight-
er and the Navy of the future.

A scholar as well, VADM Amerault is
a graduate of the Naval Postgraduate
School (MS Operations Research) and
the University of Utah (MA Middle
East Affairs and Arabic), and was the
Navy’s 1986-87 Federal Executive Fel-
low at the RAND Corporation, Santa
Monica, California.

As he ascended to the highest eche-
lons of leadership in the Navy, Vice Ad-
miral Amerault garnered many com-
mendations that further highlight his
stellar career. They include the Distin-
guished Service Medal; Legion of Merit
(seven awards); the Bronze Star with V;
the Meritorious Service Medal (two
awards); the Joint Service Commenda-
tion Medal; the Navy Commendation
Medal (three awards); and Vietnam,
Desert Storm, and numerous other
campaign medals.

Vice Admiral Amerault also has the
distinction of being the Navy’s ‘“Old
Salt’’—the active duty officer who has
been qualified as an officer of the deck
underway the longest.

Standing beside this officer through-
out his superb career has been his wife
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Cathy, a lady to whom he owes much.
She has been his key supporter, devot-
ing her life to her husband, to her fam-
ily, and to the men and women of the
Navy family. She has traveled by his
side for these many years. They are the
epitome of the Navy family team.

From the start of his career at the
Naval Academy, through Vietnam, the
Gulf War, Kosovo and beyond—thirty-
six years—Vice Admiral Amerault has
served with uncommon valor. He is in-
deed an individual of rare character
and professionalism—a true Sailor’s
Sailor! I am proud, Mr. President, to
thank him on behalf of the United
States of America for his honorable
and most distinguished career in the
United States Navy, and to wish him
“fair winds and following seas’’.

———

RECOGNIZING VOLUNTEER REF-
EREES FOR THE 2001 SIGMA NU
CHARITY BOWL

Mr. LOTT. Mr. President, recently
the Epsilon Xi Chapter of Sigma Nu at
the University of Mississippi -cele-
brated the eleventh anniversary of the
Charity Bowl in Oxford, Mississippi.
Founded in 1989, the Sigma Nu Charity
Bowl has helped many unfortunate
men and women, who from accidents or
injuries have been permanently para-
lyzed. Since 1990, over $500,000 has been
raised to help these individuals.

Throughout the years, the Epsilon Xi
Sigma Nu Charity Bowl has become
one of the largest college philanthropy
events in the mnation. Every year,
Sigma Nu competes in a football game
against another fraternity from Ole
Miss or another university. It has be-
come an annual event that the citizens
of Oxford, the parents of the players,
and the Ole Miss community enjoy
each year. This year’s recipient was a
very deserving young man named
James Havard, who enjoyed watching
Sigma Nu defeat Phi Delta Theta 18-13.

I would like to recognize some very
special men who generously gave their
time and talents in order to make the
Charity Bowl a great success. Steve
Freeman, Michael Miles, Kevin Rob-
erts, Scott Steenson, and Michael
Woodard are to be commended and hon-
ored for their efforts in serving as vol-
unteer referees for the charity bowl
football game. They graciously took
time out of their busy schedules in
order to make the game more enjoy-
able for the players and the fans, but
more importantly they gave James
Havard an opportunity to enjoy a bet-
ter life.

These men belong to the Professional
Football Referees Association Char-
ities, PFRA. The PFRA is also very in-
volved in helping out other charitable
organizations such as the Make-A-Wish
Foundation. This distinguished organi-
zation has been very helpful in getting
aid to individuals like James, and they
have given many people a chance to
have a better life.

These men and the PFRA are to be
commended for a job well done, and for
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their continued efforts in improving
the lives of others.

THE ELECTRONIC SIGNATURES IN
GLOBAL AND NATIONAL COM-
MERCE ACT

Mr. LEAHY. Mr. President, one of
the most significant accomplishments
of the 106th Congress was the Elec-
tronic Signatures in Global and Na-
tional Commerce Act, commonly
known as “ESIGN.” This landmark
legislation establishes a Federal frame-
work for the use of electronic signa-
tures, contracts, and records, while
preserving essential safeguards pro-
tecting the Nation’s consumers. It
passed both houses of Congress by an
overwhelming majority, and went into
effect in October 2000.

I helped to craft the Senate version
of the bill, which passed unanimously
in November 1999, and I was honored to
serve as a conferee and help develop
the conference report. I am proud of
what we achieved and the bipartisan
manner in which we achieved it. It was
an example of legislators legislating
rather than politicians posturing and
unnecessarily politicizing important
matters of public policy.

Much of the negotiations over ESIGN
concerned the consumer protection
language in section 101(c), which was
designed to ensure effective consumer
consent to the replacement of paper
notices with electronic notices. We
managed in the end to strike a con-
structive balance that advanced elec-
tronic commerce without terminating
or mangling the basic rights of con-
sumers.

In particular, ESIGN requires use of
a ‘‘technological check” in obtaining
consumer consent. The critical lan-
guage, which Senator WYDEN and I de-
veloped and proposed, provides that a
consumer’s consent to the provision of
information in electronic form must
involve a demonstration that the con-
sumer can actually receive and read
the information. Companies are left
with ample flexibility to develop their
own procedures for this demonstration.

When the Senate passed ESIGN in
June 2000, I expressed confidence that
the benefits of a one-time techno-
logical check would far outweigh any
possible burden on e-commerce. I also
predicted that this provision would in-
crease consumer confidence in the elec-
tronic marketplace.

One year later, the Federal Trade
Commission and the Department of
Commerce have issued a report on the
impact of ESIGN’s consumer consent
provision. In preparing the report,
these agencies conducted extensive
outreach to the on-line business com-
munity, technology developers, con-
sumer groups, law enforcement, and
academia. The report concludes:

[Tlhus far, the benefits of the consumer
consent provision of ESIGN outweigh the
burdens of its implementation on electronic
commerce. The provision facilitates e-com-
merce and the use of electronic records and
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signatures while enhancing consumer con-
fidence. It preserves the right of consumers
to receive written information required by
state and federal law. The provision also dis-
courages deception and fraud by those who
might fail to provide consumers with infor-
mation the law requires that they receive.”

Significantly, the consumer consent
provision is benefitting businesses as
well as consumers. The report states
that businesses that have implemented
this provision are reporting several
benefits, including ‘‘protection from li-
ability, increased revenues resulting
from increased consumer confidence,
and the opportunity to engage in addi-
tional dialogue with consumers about
the transactions.” The technological
check has not been significantly bur-
densome, and ‘‘[t]he technology-neu-
tral language of the provision encour-
ages creativity in the structure of busi-
ness systems that interface with con-
sumers, and provides an opportunity
for the business and the consumer to
choose the form of communication for
the transaction.”

The report also finds that ESIGN’s
consumer safeguards are helping to
prevent deception and fraud, which is
critical to maintaining consumer con-

fidence in the electronic marketplace.
ESIGN is a product of bipartisan co-
operation, and it is working well for
the country. We should learn from ex-
perience as we take up new legislative
challenges.
————

IN MEMORY OF OLIVER POWERS

Mr. NICKLES. Mr. President, I rise
today to inform my colleagues of the
passing of Oliver Bennett Powers a
Senior Broadcast Engineering Techni-
cian for the Senate, and native of
Chickasha, Oklahoma.

Oliver passed away suddenly while
vacationing with friends and family
near Norfolk, Virginia on June 23, 2001.
He was a respected, well-liked, and
dedicated member of the Senate Re-
cording Studio staff. He is survived by
his wife of 28 years, Anita; two sons,
Isaiah and Lucas; his mother, Ella
Belle Powers of Chickasha, Oklahoma,
and brother, Roy Powers, of Norman.
Our hearts go out to them.

Oliver was a native of Chickasha,

Oklahoma, where he graduated from
high school in 1971. He was also a grad-
uate of the University of Science and
Arts of Oklahoma, also located in
Chickasha, and went on to earn a Mas-
ter’s Degree in Journalism from the
University of Oklahoma. Oliver began
his service to the U.S. Senate in 1986,
when he became director of audio and
lighting for the Senate.

Oliver will be missed by all of those
who knew him through his community,
his church, and his work here in the
Senate. Oliver embodied the best of
what we’ve come to expect from Okla-
homans. He was hard working, yet soft-
spoken and gentle; highly professional,
yet humble, and always kind and re-
spectful to others. He was representa-
tive of so many staff here that work
tirelessly and anonymously on behalf
of the Senate.

On behalf of the United States Sen-

ate, let me say thank you to Anita, Isa-
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iah, Lucas and the other members of

the Powers family for sharing him with

us these many years. He will be missed.
——

EXTRADICTION OF SLOBODAN
MILOSEVIC TO THE U.N. ICTY

Mr. LIEBERMAN. Mr. President, I
rise today to commend the authorities
of Serbia for, at long last, handing over
Slobodan Milosevic to the Inter-
national Criminal Tribunal. It is iron-
ic, and perhaps fitting, that his arrest
and transfer to the international court
took place on June 28—one of the most
noted dates in Serb history, when in
1389 the Serbs were defeated at the bat-
tle of Kosovo Polje, ushering in a pe-
riod of Ottoman Turkish rule. It is my
hope that future generations of Serbs
will remember June 28, 2001 with the
same sense of historic importance and
as the beginning of true and long-last-
ing democracy and respect for the rule
of law.

Mr. Milosevic has been charged by an
independent, impartial, international
criminal tribunal with crimes against
humanity and violations of the laws or
customs of war against the ethnic Al-
banian population of Kosovo. And ac-
cording to the Prosecutor of the Tri-
bunal, we can expect more indictments
against him for earlier crimes in Cro-
atia and Bosnia.

His extradition to the Hague is his-
toric, if long overdue. As a former head
of state, there were many who believed
that he would never be made to answer
for the charges against him. That this
day finally came underscores the com-
mitment of the international commu-
nity to investigating and prosecuting
individuals for war crimes. And it sets
an important precedent 1in inter-
national law; namely, that the Geneva
Conventions and their Protocols will be
upheld and enforced regardless of one’s
position or influence. The message in
all of this is clear and inspiring: with
patience and perseverance, democracy
and the rule of law will prevail.

Serbian Prime Minister Djindjic de-
serves praise for his leadership on this
issue and for recognizing that if Serbia
wants to join the democratic family of
nations, then it must uphold and re-
spect the rule of law. Many others have
contributed their efforts over the years
leading up to this historic day and de-
serve mention: former Secretary of
State Madeleine Albright, U.S. Ambas-
sador-at-large for War Crimes, David
Scheffer, and ICTY Prosecutors Justice
Louise Arbour and Carla Del Ponte, to
name just a few.

The wars that tore apart the former
Yugoslavia—and which threaten Mac-
edonia today—were largely, although
not exclusively, of Mr. Milosevic’s
doing. He fomented extreme ethnic na-
tionalism and unleashed his army and
special police forces on the civilian
populations of Croatia, Bosnia and
Kosovo. Millions of people were driven
from their homes and more than a
quarter of a million are believed to
have died. For his policies he earned
himself the name, ‘‘the Butcher of Bel-
grade.” His victims deserve account-
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ability and his former citizens deserve
to know what was done in their name.

It must be stressed that the Serb peo-
ple are not on trial; only Mr. Milosevic.
The United States seeks friendship and
partnership with all of the people of
the former Yugoslavia. Our presence
and contributions at the donor’s con-
ference are evidence of our intentions.

Yet while we welcome yesterday’s de-
velopments, we must also not forget
that 26 accused remain on the run,
most of them in Bosnia and Serbia. I
call on the accused to turn themselves
over to the jurisdiction of the Tribunal
to answer the charges against them
without further delay. It is the honor-
able thing to do. But failing this, the
local authorities must take swift and
decisive action, if necessary with the
support of international peacekeeping
troops, to deliver these fugitives from
justice to the court in the Hague.
There will never be long-lasting peace
and stability in the region so long as
these individuals remain on the run.
The fact that they have evaded justice
for so long—in the case of Radovan
Karadzic and Ratko Mladic it’s already
six year—makes a mockery of justice
and it must end.

————

LOCAL LAW ENFORCEMENT ACT
OF 2001

Mr. SMITH of Oregon. Mr. President,
I rise today to speak about hate crimes
legislation I introduced with Senator
KENNEDY in March of this year. The
Local law Enforcement Act of 2001
would add new categories to current
hate crimes legislation sending a sig-
nal that violence of any kind is unac-
ceptable in our society.

I would like to describe a terrible
crime that occurred November 6, 1998
in Seattle, Washington. A gay man was
severely beaten with rocks and broken
bottles in his neighborhood by a gang
of youths shouting ‘‘faggot.” The vic-
tim sustained a broken nose and swol-
len jaw. When he reported the incident
to police two days later, the officer re-
fused to take the report.

I believe that government’s first duty
is to defend its citizens, to defend them
against the harms that come out of
hate. The Local Law Enforcement En-
hancement Act of 2001 is now a symbol
that can become substance. I believe
that by passing this legislation, we can
change hearts and minds as well.

———

CELEBRATION OF CAPE VERDE
INDEPENDENCE DAY

Mr. REED. Mr. President, I rise
today to join Cape Verdeans in the
July bth celebration of Cape Verde
Independence Day.

Every country is rich with its own
history and unique story of how it
achieved democracy, and Cape Verde is
no exception. In 1462, Portuguese set-
tlers arrived at Santiago and founded
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Ribeira Grande, now Cidade Velha, the
first permanent European settlement
city in the tropics. After almost three
centuries as a colony, in 1951 Portugal
changed Cape Verde’s status to an
overseas province. Then in December
1974, an agreement was signed which
provided for a transitional government
composed of Portuguese and Cape
Verdeans. In 1975, Cape Verdeans elect-
ed a National Assembly, which received
the instruments of independence from
Portugal.

For the first fifteen years of inde-
pendence, Cape Verde was ruled by one
party. Then in 1990 opposition groups
came together to form the Movement
for Democracy. Working together they
ended the one party state and the first
multi-party elections were held in Jan-
uary 1991.

Cape Verde now enjoys a stable
democratic government. It is an exam-
ple to other States as to what can be
accomplished. These democratic
changes have meant better global inte-
gration as the government has pursued
market-oriented economic policies and
welcomed foreign investors. Tourism,
light manufacturing and fisheries have
flourished. Cape Verde has made the
difficult transition from a colony to a
successful independent and democratic
State.

Today, there are close to 350,000 Cape
Verdean-Americans living in the
United States, almost equal to the pop-
ulation of Cape Verde itself. These
Americans hold a special right since
the Cape Verdean Constitution for-
mally considers all Cape Verdeans at
home and abroad as citizens and vot-
ers. Thus, July bth is a day of inde-
pendence for all Cape Verdean-Ameri-
cans as well as those in Cape Verde.

As we approach the independence day
of our own country and reflect on free-
dom and democracy, it is especially fit-
ting that we remember and celebrate
those special independence days of
other peaceful democracies, such as
Cape Verde. Join with me in wishing
all those with direct and ancestral ties
to Cape Verde a happy independence
day.

———

HEALTH CARE FOR THE GUARD
AND RESERVE

Mr. JOHNSON. Mr. President, I rise
today in support of S. 1119, a bill that
would require the Secretary of Defense
to conduct a study of the health care
coverage of the military’s Selected Re-
serve.

Most South Dakotans know at least
one of the 4,500 current members of the
South Dakota Guard and Reserves—the
so-called Selected Reserve—or the
thousands of former Guardsmen and
Reservists. Sometimes, the connection
is even more direct. Before joining the
Army, my oldest son was a member of
the South Dakota Army Guard in
Yankton. South Dakota’s Guard and
Reserve members have supported over-
seas operations, including those in Cen-
tral America, the Middle East, Europe
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and Asia. Members of the South Da-
kota Air Guard are currently preparing
for its mission later this year, where it
will patrol the ‘“No-Fly Zone’ in Iraq.

South Dakota’s Guard and Reserve
units consistently rank in the highest
percentile of readiness and quality of
its recruits. But keeping and recruiting
the best of the best in the South Da-
kota National Guard and Reserves is
becoming more of a challenge as our
military’s operations tempo has re-
mained high while the number of ac-
tive duty military forces has decreased.
This tempo places significant pressure
on the members of the reserve compo-
nent, and has exposed possible health
care deficiencies.

Many deploying members and their
families have experienced tremendous
turbulence moving back-and-forth be-
tween their civilian health insurance
plans and TRICARE Prime, the mili-
tary’s health care system. Some junior
reservists have no health insurance at
all. Some figures, for example, have
shown that upward of 200,000 Selected
Reservists nationwide do not possess
adequate insurance. The exact nature
of these disturbances and the broader
shortfalls of this system are unclear
because examinations have not com-
pleted.

I am pleased to join with my col-
leagues in introducing this legislation,
which will take a step towards under-
standing this problem and giving Con-
gress direction on how to solve it. I
know how poor health care and broken
promises can reduce morale within our
military and their families. A poor
“quality of life’’> among our reserve
component and active duty personnel
has a direct impact on recruitment and
retention of the best and brightest in
our Armed Services. I will continue to
do all I can to ensure our men and
women in the military, veterans, and
military retirees have the health care
they deserve.

——
THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Thursday,
June 28, 2001, the Federal debt stood at
$5,663,970,068,775.88, Five trillion, six
hundred sixty-three billion, nine hun-
dred seventy million, sixty-eight thou-
sand, seven hundred seventy-five dol-
lars and eighty-eight cents.

One year ago, June 28, 2000, the Fed-
eral debt stood at $5,649,147,000,000, Five
trillion, six hundred forty-nine billion,
one hundred forty-seven million.

Five years ago, June 28, 1996, the Fed-
eral debt stood at $5,118,683,000,000, Five
trillion, one hundred eighteen billion,
six hundred eighty-three million.

Ten years ago, June 28, 1991, the Fed-
eral debt stood at $3,537,988,000,000,
Three trillion, five hundred thirty-
seven billion, nine hundred eighty-
eight million.

Twenty-five years ago, June 28, 1976,
the Federal debt stood at
$610,417,000,000, Six hundred ten billion,
four hundred seventeen million, which
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reflects a debt increase of more than $5
trillion, $5,053,553,068,775.88, Five tril-
lion, fifty-three billion, five hundred
fifty-three million, sixty-eight thou-
sand, seven hundred seventy-five dol-
lars and eighty-eight cents during the
past 25 years.

——————

ADDITIONAL STATEMENTS

TRIBUTE TO ABE SILVERSTEIN

e Mr. DEWINE. Mr. President, I rise
today to recognize a man who em-
ployed his knowledge and vision to
take America into Space. I am speak-
ing of Cleveland resident, Abe Silver-
stein, who just passed away this month
at 92 years of age, leaving a legacy of
invention and innovation in the field of
Space Flight.

Abe Silverstein played a part in a
number of ‘‘space firsts,” and received
many prestigious honors for his work.
In the company of Orville Wright, Wil-
liam Boeing, and Charles Lindbergh,
Abe won the Guggenheim Award for
the advancement of flight.

Abe Silverstein designed, tested, and
operated the world’s first supersonic
wind tunnel. It was the largest, fastest,
and most powerful in the world. The re-
search that was conducted with the
tunnel allowed Abe to produce faster
combat planes in World War II. This
tunnel now resides in the NASA Glenn
Space Research Facility in Cleveland,
which Abe directed from 1961-1969.

He was also the first director of
NASA Space Flight Operations and
worked on the Mercury, Gemini, Apol-
lo, and Centaur projects. The Centaur
project involved the launching vehicles
that propelled spacecraft to Mars, Ju-
piter, Saturn, Uranus, and Neptune.

Serving his country in World War II
by producing new technology and help-
ing his country achieve its goals in
Space was not enough for Abe Silver-
stein. After retiring from NASA, Abe
went on to work for Republic Steel
Corporation, where he developed pollu-
tion controls to help keep our air
cleaner for future generations.

Abe Silverstein always was contrib-
uting to his country, whether it be
through wind-tunnel research or in
serving as a Trustee at Cleveland State
University. He was a man of great per-
sonal virtue and strength of character.
I am proud, Mr. President, to honor
this man today, who his NASA col-
leagues once described as ‘‘a man of vi-
sion and conviction, [a man who] con-
tributed to the ultimate success of
America’s unmanned and human space

programs his innovative, pio-
neering spirit lives on in the work we
do today.”

I thank Mr. Silverstein for all his
hard work and sacrifice, and I hope
that my colleagues will join me in my
gratitude.e

e —
TRIBUTE TO LES AND MARILYN
GORDON

e Mr. SMITH of New Hampshire. Mr.
President, I rise today to pay tribute
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to Les and Marilyn Gordon, owners of
The Candlelite Inn in Bradford, NH, on
being named as Inn of the Year by the
Complete Guide to Bed & Breakfast
Inns and Guesthouses in the United
States, Canada and Worldwide.

Built in 1897, The Candlelite Inn has
provided a relaxing atmosphere for vis-
iting guests for over 100 years. The
Gordons purchased the Inn in 1993, and
have successfully continued the tradi-
tion of accommodating the needs of
discriminating travelers touring the
Lake Sunapee Region.

Throughout the year The Candlelite
Inn hosts special weeks for their guests
to enjoy including: Currier & Ives
Maple Sugar Weekend in March, Old
Glory Heritage Tours in July, August
and September, Foliage Midweek
Getaways in September and October,
and Murder Mystery Parties through-
out the year.

I commend Les and Marilyn for the
economic contributions they have
made to the hospitality and tourism
industries in our state. The citizens of
Bradford, and New Hampshire, have
benefitted from their dedication to
quality and service at The Candlelite
Inn. It is truly an honor and a privilege
to represent them in the United States
Senate.®

————

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Ms. Evans, one of his
secretaries.

——————

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

——————

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-2605. A communication from the Prin-
cipal Deputy Associate Administrator of the
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Bifenazate; Pesticide Tolerances for
Emergency Exemptions’” (FRL6788-5) re-
ceived on June 21, 2001; to the Committee on
Agriculture, Nutrition, and Forestry.

EC-2606. A communication from the Direc-
tor of the Office of Personnel Policy, Depart-
ment of the Interior, transmitting, pursuant
to law, the report of a nomination for the po-
sition of Commissioner, Reclamation, Bu-
reau of Reclamation, received on June 28,
2001; to the Committee on Energy and Nat-
ural Resources.

EC-2607. A communication from the Direc-
tor of the Office of Personnel Policy, Depart-
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ment of the Interior, transmitting, pursuant
to law, the report of a nomination for the po-
sition of Director of the National Park Serv-
ice, received on June 28, 2001; to the Com-
mittee on Energy and Natural Resources.

EC-2608. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a nomi-
nation for the position of Inspector General,
received on June 28, 2001; to the Committee
on Armed Services.

EC-2609. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a nomi-
nation for the position of Assistant Sec-
retary of the Army, Civil Works, received on
June 28, 2001; to the Committee on Armed
Services.

EC-2610. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a va-
cancy in the position of Assistant Secretary
of the Army, Civil Works, received on June
28, 2001; to the Committee on Armed Serv-
ices.

EC-2611. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of the dis-
continuation of service in acting role for the
position of Secretary of the Army, received
on June 28, 2001; to the Committee on Armed
Services.

EC-2612. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of the des-
ignation of acting officer for the position of
Secretary of the Army, received on June 28,
2001; to the Committee on Armed Services.

EC-2613. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of the dis-
continuation of service in acting role for the
position of Secretary of the Army, received
on June 28, 2001; to the Committee on Armed
Services.

EC-2614. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of the des-
ignation of acting officer for the position of
Secretary of the Army, received on June 28,
2001; to the Committee on Armed Services.

EC-2615. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a nomi-
nation for the position of Assistant Sec-
retary of the Air Force, Financial Manage-
ment and Comptroller, received on June 28,
2001; to the Committee on Armed Services.

EC-2616. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a nomi-
nation for the position of Assistant Sec-
retary of the Army, Manpower and Reserve
Affairs, received on June 28, 2001; to the
Committee on Armed Services.

EC-2617. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a nomi-
nation for the position of General Counsel,
received on June 28, 2001; to the Committee
on Armed Services.

EC-2618. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a nomi-
nation for the position of Assistant Sec-
retary of the Navy, Research, Development
and Acquisition, received on June 28, 2001; to
the Committee on Armed Services.
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EC-2619. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a nomi-
nation for the position of Assistant of the
Navy, Financial Management and Comp-
troller, received on June 28, 2001; to the Com-
mittee on Armed Services.

EC-2620. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a nomi-
nation for the position of Deputy Under Sec-
retary of Defense, Acquisition and Tech-
nology, received on June 28, 2001; to the
Committee on Armed Services.

EC-2621. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a nomi-
nation for the position of Deputy Under Sec-
retary of Defense, Policy, received on June
28, 2001; to the Committee on Armed Serv-
ices.

EC-2622. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a va-
cancy in the position of Assistant Secretary
of the Navy, Installations and Environment,
received on June 28, 2001; to the Committee
on Armed Services.

EC-2623. A communication from the Assist-
ant Director for Executive and Political Per-
sonnel, Department of Defense, transmit-
ting, pursuant to law, the report of a va-
cancy in the position of Under Secretary of
the Navy, received on June 28, 2001; to the
Committee on Armed Services.

EC-2624. A communication from the White
House Liaison, Department of Justice, trans-
mitting, pursuant to law, the report of a
nomination for the position of Adminis-
trator, Drug Enforcement Administration,
received on June 28, 2001; to the Committee
on the Judiciary.

EC-2625. A communication from the White
House Liaison, Department of Justice, trans-
mitting, pursuant to law, the report of a
nomination for the position of Commis-
sioner, Immigration and Naturalization
Service, received on June 28, 2001; to the
Committee on the Judiciary.

EC-2626. A communication from the White
House Liaison, Department of Justice, trans-
mitting, pursuant to law, the report of a
nomination for the position of Director,
Community Relations Service, received on
June 28, 2001; to the Committee on the Judi-
ciary.

EC-2627. A communication from the Acting
Secretary of the Federal Trade Commission,
transmitting, pursuant to law, a report rel-
ative to Merger Review Procedures dated
June 2001; to the Committee on the Judici-
ary.
EC-2628. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Withdrawal of Notice of Federal
Tax Lien Certain Circumstances’ (RIN1545—
AV00) received on June 21, 2001; to the Com-
mittee on Finance.

EC-2629. A communication from the Chief
of the Regulations Branch, United States
Customs Service, Department of the Treas-
ury, transmitting, pursuant to law, the re-
port of a rule entitled ‘“Time Limitation for
Requesting Refunds of Harbor Maintenance
Fees” (RIN1515-AC64) received on June 26,
2001; to the Committee on Finance.

EC-2630. A communication from the Regu-
lations Coordinator of the Health Care Fi-
nance Administration, Department of Health
and Human Services, transmitting, pursuant
to law, the report of a rule entitled ‘‘Med-
icaid Managed Care’ (RIN0938-AI70) received
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on June 28, 2001; to the Committee on Fi-
nance.

EC-2631. A communication from the Chief
of the Regulations Unit, Internal Revenue
Service, Department of the Treasury, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Nondiscrimination Requirements
for Certain Defined Contribution Plans”
(RIN1545-AY36) received on June 28, 2001; to
the Committee on Finance.

EC-2632. A communication from the Direc-
tor of the Office of Regulations Management,
Veterans Benefits Administration, Depart-
ment of Veterans Affairs, transmitting, pur-
suant to law, the report of a rule entitled
“Veterans Education: Increased Allowance
for the Educational Assistance Test Pro-
gram’ (RIN2900-AK41) received on June 27,
2001; to the Committee on Veterans’ Affairs.

EC-2633. A communication from the Direc-
tor of the Office of Regulations Management,
Veterans Benefits Administration, Depart-
ment of Veterans Affairs, transmitting, pur-
suant to law, the report of a rule entitled
“Increase in Rates Under the Montgomery
GI Bill—Active Duty and Survivors’ and De-
pendents’ Educational Assistance’ (RIN2900-
AK44) received on June 27, 2001; to the Com-
mittee on Veterans’ Affairs.

EC-2634. A communication from the Direc-
tor of the Office of Regulations Management,
Veterans Health Administration, Depart-
ment of Veterans Affairs, transmitting, pur-
suant to law, the report of a rule entitled
“Grants to States for Construction and Ac-
quisition of State Home Facilities™
(RIN2900-AJ43) received on June 28, 2001; to
the Committee on Veterans’ Affairs.

EC-2635. A communication from the Gen-
eral Counsel of the Federal Emergency Man-
agement Agency, transmitting, pursuant to
law, the report of a rule entitled ‘‘Changes in
Flood Elevation Determination” (44 CFR
31183) received on June 27, 2001; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-2636. A communication from the Gen-
eral Counsel of the Federal Emergency Man-
agement Agency, transmitting, pursuant to
law, the report of a rule entitled ‘‘Suspen-
sion of Community Eligibility’’ (Doc. No.
FEMA-P-7763) received on June 27, 2001; to
the Committee on Banking, Housing, and
Urban Affairs.

EC-2637. A communication from the Gen-
eral Counsel of the Federal Emergency Man-
agement Agency, transmitting, pursuant to
law, the report of a rule entitled ‘‘Changes in
Flood Elevation Determinations’ (Doc. No.
FEMA-P-7602) received on June 27, 2001; to
the Committee on Banking, Housing, and
Urban Affairs.

EC-2638. A communication from the Legis-
lative and Regulatory Activities Division,
Comptroller of the Currency, Administrator
of National Banks, transmitting, pursuant to
law, the report of a rule entitled ‘‘Invest-
ment Securities; Bank Activities and Oper-
ations; Leasing’ (12 CFR Parts 1, 7, 23) re-
ceived on June 27, 2001; to the Committee on
Banking, Housing, and Urban Affairs.

EC-2639. A communication from the Legis-
lative and Regulatory Activities Division,
Comptroller of the Currency, Administrator
of National Banks, transmitting, pursuant to
law, the report of a rule entitled ‘‘Fiduciary
Activities of National Banks” (RIN1557—
ABT9) received on June 27, 2001; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-2640. A communication from the Sec-
retary of Commerce, transmitting, pursuant
to law, the Annual Report Under Section 6 of
the International Anti-Bribery and Fair
Competition Act of 1998 dated July 2001; to
the Committee on Banking, Housing, and
Urban Affairs.

EC-2641. A communication from the Acting
Executive Secretary of the Agency for Inter-
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national Development, transmitting, pursu-
ant to law, the report of a nomination for
the position of Assistant Administrator, Bu-
reau for Asia and the Near East, received on
June 27, 2001; to the Committee on Foreign
Relations.

EC-2642. A communication from the Assist-
ant Secretary of Legislative Affairs, Depart-
ment of State, transmitting, pursuant to the
Arms Export Control Act, the certification
of a proposed license for the export of de-
fense articles or services sold commercially
under contract in the amount of $50,000,000 or
more to Canada; to the Committee on For-
eign Relations.

EC-2643. A communication from the Assist-
ant Secretary of Legislative Affairs, Depart-
ment of State, transmitting, pursuant to
law, Presidential Determination Number
2001-19, relative to the Jerusalem Embassy
Act of 1995; to the Committee on Foreign Re-
lations.

EC-2644. A communication from the Assist-
ant Secretary of Legislative Affairs, Depart-
ment of State, transmitting, pursuant to the
Arms Export Control Act, the certification
of a proposed license for the export of de-
fense articles or services sold commercially
under a contract in the amount of $50,000,000
or more to Sweden; to the Committee on
Foreign Relations.

EC-2645. A communication from the Assist-
ant Legal Advisor for Treaty Affairs, Depart-
ment of State, transmitting, pursuant to
law, the report of the texts and background
statements of international agreements,
other than treaties; to the Committee on
Foreign Relations.

EC-2646. A communication from the Assist-
ant Secretary of Legislative Affairs, Depart-
ment of State, transmitting, pursuant to the
Arms Export Control Act, the certification
of a proposed license for the export of de-
fense articles or defense services sold com-
mercially under a contract in the amount of
$50,000,000 or more to Japan; to the Com-
mittee on Foreign Relations.

EC-2647. A communication from the Assist-
ant Secretary of Legislative Affairs, Depart-
ment of State, transmitting, pursuant to the
Arms Export Control Act, the certification
of a proposed Technical Assistance Agree-
ment for the export of defense articles or de-
fense services sold commercially under con-
tract in the amount of $50,000,000 or more to
France; to the Committee on Foreign Rela-
tions.

EC-2648. A communication from the Assist-
ant Secretary of Legislative Affairs, Depart-
ment of State, transmitting, pursuant to the
Arms Export Control Act, the certification
of a proposed Technical Assistance Agree-
ment for the export of defense articles or
services sold commercially under a contract
in the amount of $50,000,000 or more to The
Netherlands; to the Committee on Foreign
Relations.

EC-2649. A communication from the Assist-
ant Secretary of Legislative Affairs, Depart-
ment of State, transmitting, pursuant to the
Arms Export Control Act, the certification
regarding the proposed transfer of U.S. ori-
gin defense articles valued (in terms of its
original acquisition cost) at approximately
$1,000,000,000 to the Government of Israel; to
the Committee on Foreign Relations.

EC-2650. A communication from the Assist-
ant Secretary of Legislative Affairs, Depart-
ment of State, transmitting, pursuant to
law, the annual report required by Section
655 of the Foreign Assistance Act of 1961; to
the Committee on Foreign Relations.

EC-2651. A communication from the Acting
Director of the Office of Sustainable Fish-
eries, National Marine Fisheries Service, De-
partment of Commerce, transmitting, pursu-
ant to law, the report of a rule entitled
“Fisheries of the Exclusive Economic Zone
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Off Alaska; Yellowfin Sole by Vessels Using
Trawl Gear in Bering Sea and Aleutian Is-
lands Management Area’ received on June
27, 2001; to the Committee on Commerce,
Science, and Transportation.

EC-2652. A communication from the Acting
Director of the Office of Sustainable Fish-
eries, National Marine Fisheries Service, De-
partment of Commerce, transmitting, pursu-
ant to law, the report of a rule entitled
“Fisheries of the Northeastern TUnited
States; Black Sea Bass Fishery; Commercial
Quota Harvested for Quarter 2 Period” re-
ceived on June 27, 2001; to the Committee on
Commerce, Science, and Transportation.

EC-2653. A communication from the Acting
Assistant Administrator for Fisheries, Na-
tional Marine Fisheries Service, Department
of Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘“‘Fisheries of the
Exclusive Economic Zone Off Alaska—
Amendments to an emergency interim rule
implementing 2001 Steller sea lion protection
measures (would delay season for Pacific Cod
fisheries in the GOA and BSAI” (RIN0648-
AO082) received on June 27, 2001; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-2654. A communication from the Attor-
ney/Advisor of the Department of Transpor-
tation, transmitting, pursuant to law, the re-
port of a nomination for the position of Gen-
eral Counsel, Office of the Secretary, re-
ceived on June 27, 2001; to the Committee on
Commerce, Science, and Transportation.

EC-2655. A communication from the Attor-
ney/Advisor of the Department of Defense,
transmitting, pursuant to law, the report of
a nomination confirmed for the position of
Assistant Secretary for Governmental Af-
fairs, Office of the Secretary, received on
June 27, 2001; to the Committee on Com-
merce, Science, and Transportation.

EC-2656. A communication from the Attor-
ney/Advisor of the Department of Transpor-
tation, transmitting, pursuant to law, the re-
port of a nomination confirmed for the posi-
tion of Assistant Secretary for Budget and
Programs, Office of the Secretary, received
on June 27, 2001; to the Committee on Com-
merce, Science, and Transportation.

EC-2657. A communication from the Divi-
sion Chief of the Office of Protected Re-
sources, Department of Commerce, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Taking and Importing Marine Mam-
mals: Taking Marine Mammals Incidental to
Construction and Operation of Offshore Oil
and Gas Facilities in the Beaufort Sea”
(RIN0648-AMO09) received on June 27, 2001; to
the Committee on Commerce, Science, and
Transportation.

EC-2658. A communication from the Sec-
retary of Commerce and the Chairman of the
Federal Trade Commission, transmitting
jointly, pursuant to law, a report entitled
‘“Electronic Signatures in Global and Na-
tional Commerce Act: The Consumer Con-
sent Provision in Section 101(c)(1)(C)(ii)’’; to
the Committee on Commerce, Science, and
Transportation.

EC-2659. A communication from the Acting
Director of the Office of Sustainable Fish-
eries, National Marine Fisheries Service, De-
partment of Commerce, transmitting, pursu-
ant to law, the report of a rule entitled
“Fisheries of the Exclusive Economic Zone
Off Alaska; Yellowfin Sole by Vessels Using
Trawl Gear in Bering Sea and Aleutian Is-
lands Management Area’ received on June
28, 2001; to the Committee on Commerce,
Science, and Transportation.

EC-2660. A communication from the Acting
Director of the Statutory Import Programs
Staff, International Trade Administration,
Department of Commerce, transmitting, pur-
suant to law, the report of a rule entitled
‘“‘Changes in Procedures for Florence Agree-
ment Program’ (RIN00625-AA47) received on
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June 28, 2001; to the Committee on Com-
merce, Science, and Transportation.

———

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. BYRD, from the Committee on Ap-
propriations, with an amendment in the na-
ture of a substitute:

H.R. 2217: A bill making appropriations for
the Department of the Interior and related
agencies for the fiscal year ending Sep-
tember 30, 2002, and for other purposes (Rept.
No. 107-36).

——————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. ALLEN:

S. 1138. A bill to allow credit under the
Federal Employees’ Retirement System for
certain Government service which has per-
formed abroad after December 31, 1988, and
before May 24, 1998; to the Committee on
Governmental Affairs.

By Mr. REID:

S. 1139. A bill to direct the Secretary of
Agriculture to convey certain land to Lander
County, Nevada, and the Secretary of the In-
terior to convey certain land to Eureka
County, Nevada, for continued use as ceme-
teries; to the Committee on Energy and Nat-
ural Resources.

By Mr. HATCH (for himself, Mr. FEIN-
GOLD, Mr. GRASSLEY, Mr. LEAHY, Mr.
WARNER, Mr. BREAUX, Mr. BURNS, Mr.
REID, Mr. CRAIG, Mr. TORRICELLI, Mr.
BENNETT, Ms. SNOWE, Mr. DEWINE,
Mr. THOMAS, and Mr. HUTCHINSON):

S. 1140. A bill to amend chapter 1 of title 9,
United States Code, to provide for greater
fairness in the arbitration process relating
to motor vehicle franchise contracts; to the
Committee on the Judiciary.

By Mr. GRAMM (for himself, Mr. NICK-
LES, Mrs. HUTCHISON, Mr. MURKOWSKI,
and Mr. GRASSLEY):

S. 1141. A bill to amend the Internal Rev-
enue Code of 1986 to treat distributions from
publicly traded partnerships as qualifying in-
come of regulated investment companies,
and for other purposes; to the Committee on
Finance.

By Mr. LIEBERMAN:

S. 1142. A Dbill to amend the Internal Rev-
enue Code of 1986 to repeal the minimum tax
preference for exclusion for incentive stock
options; to the Committee on Finance.

By Mr. CAMPBELL:

S. 1143. A bill to require the Secretary of
the Treasury to mint coins in commemora-
tion of former President Ronald Reagan; to
the Committee on Banking, Housing, and
Urban Affairs.

By Mr. LIEBERMAN (for himself, Ms.
COLLINS, Mr. LEVIN, Mr. DURBIN, and
Mr. AKAKA):

S. 1144. A bill to amend title IITI of the
Stewart B. McKinney Homeless Assistance
Act (42 U.S.C. 11331 et seq.) to reauthorize
the Federal Emergency Management Food
and Shelter Program, and for other purposes;
to the Committee on Governmental Affairs.

By Mrs. BOXER:

S. 1145. A bill to amend the Internal Rev-
enue Code of 1986 to extend the work oppor-
tunity credit to encourage the hiring of cer-
tain veterans, and for other purposes; to the
Committee on Finance.

By Mr. ALLARD:

S. 1146. A bill to amend the Act of March
3, 1875, to permit the State of Colorado to
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use land held in trust by the State as open
space; to the Committee on Energy and Nat-
ural Resources.

By Mr. NICKLES:

S. 1147. A bill to amend title X and title XI
of the Energy Policy Act of 1992; to the Com-
mittee on Energy and Natural Resources.

By Mr. BURNS:

S. 1148. A bill to convey the Lower Yellow-
stone Irrigation Project, the Savage Unit of
the Pick-Sloan Missouri Basin Program, and
the Intake Irrigation Project to the appur-
tenant irrigation districts; to the Committee
on Energy and Natural Resources.

By Mr. REID (for himself and Mr. EN-
SIGN):

S. 1149. A bill to amend the Immigration
and Nationality Act to establish a new non-
immigrant category for chefs and individuals
in related occupations; to the Committee on
the Judiciary.

By Mr. SMITH of New Hampshire:

S. 1150. A bill to waive tolls on the Inter-
state System during peak holiday travel pe-
riods; to the Committee on Environment and
Public Works.

By Mr. REID (for himself and Mr. EN-
SIGN):

S. 1151. A bill to amend the method for
achieving quiet technology specified in the
National Parks Air Tour Management Act of

2000; to the Committee on Commerce,
Science, and Transportation.
By Mr. DURBIN (for himself, Mr.

DASCHLE, Mrs. MURRAY, Mr. CORZINE,
Ms. LANDRIEU, Mr. FEINGOLD, Mr.
LIEBERMAN, Mr. KENNEDY, Mr. SAR-
BANES, Ms. MIKULSKI, Mr.
TORRICELLI, Mr. REID, Mr. SCHUMER,
Ms. STABENOW, and Mr. JOHNSON):

S. 1152. A bill to ensure that the business of
the Federal Government is conducted in the
public interest and in a manner that pro-
vides for public accountability, efficient de-
livery of services, reasonable cost savings,
and prevention of unwarranted Government
expenses, and for other purposes; to the Com-
mittee on Governmental Affairs.

By Mr. CRAIG (for himself and Mrs.
FEINSTEIN):

S. 1153. A bill to amend the Food Security
Act of 1985 to establish a grassland reserve
program to assist owners in restoring and
protecting grassland; to the Committee on
Agriculture, Nutrition, and Forestry.

By Mr. SMITH of New Hampshire (for
himself and Mr. WARNER):

S. 1154. A bill to preserve certain actions
brought in Federal court against Japanese
defendants by members of the United states
Armed Forces held by Japan as prisoners of
war during World War II; to the Committee
on the Judiciary.

By Mr. LEVIN (for himself and Mr.
WARNER) (by request):

S. 1155. A bill to authorize appropriations
for fiscal year 2002 for military activities of
the Department of Defense, to prescribe
military personnel strengths for fiscal year
2002, and for other purposes; to the Com-
mittee on Armed Services.

By Mr. SMITH of Oregon:

S. 1156. A bill to amend the Consumer
Product Safety Act to provide that low-speed
electric bicycles are consumer products sub-
ject to such Act; to the Committee on Com-
merce, Science, and Transportation.

By Mr. SPECTER (for himself, Ms.
LANDRIEU, Ms. COLLINS, Mr. SCHU-
MER, Ms. SNOWE, Mr. LEAHY, Mr.
COCHRAN, Mr. BREAUX, Mr. ALLEN,
Mr. BIDEN, Mr. BOND, Mrs. CARNAHAN,
Mr. CARPER, Mr. CHAFEE, Mr.
CLELAND, Mrs. CLINTON, Mr. DODD,
Mr. EDWARDS, Mr. FRIST, Mr. GREGG,
Mr. HELMS, Mr. HOLLINGS, Mr. JEF-
FORDS, Mr. KENNEDY, Mr. KERRY, Mr.
LIEBERMAN, Mrs. LINCOLN, Ms. MI-
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KULSKI, Mr. MILLER, Mr. REED, Mr.
ROCKEFELLER, Mr. SARBANES, Mr.
SESSIONS, Mr. SHELBY, Mr. SMITH of
New Hampshire, Mr. THOMPSON, Mr.
THURMOND, Mr. TORRICELLI, and Mr.
WARNER):

S. 1157. A Dbill to reauthorize the consent of
Congress to the Northeast Interstate Dairy
Compact and to grant the consent of Con-
gress to the Southern Dairy Compact, a Pa-
cific Northwest Dairy Compact, and an
Intermountain Dairy Compact; to the Com-
mittee on the Judiciary.

———

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. CAMPBELL (for himself, Mr.
INOUYE, Mr. AKAKA, Mr. STEVENS, Mr.
CORZINE, Mr. BROWNBACK, Mr.
McCAIN, Mr. DASCHLE, Mr. JOHNSON,
Mr. COCHRAN, Mr. BAUCUS, Mr. CON-
RAD, Mr. DOMENICI, Ms. STABENOW,
Mr. BINGAMAN, Mr. CRAPO, Mrs. MUR-
RAY, Ms. CANTWELL, Mr. WELLSTONE,
Mr. THOMAS, Mrs. BOXER, Mr. KEN-
NEDY, Mr. DAYTON, Mr. CRAIG, Mr.
REID, Mr. SMITH of Oregon, Mr.
KERRY, Mr. ALLARD, Mr. DORGAN, Mr.
SCHUMER, and Mr. BREAUX):

S. Res. 118. A resolution to designate the
month of November 2001 as ‘‘National Amer-
ican Indian Heritage Month’’; to the Com-
mittee on the Judiciary.

By Mr. BAYH (for himself, Mr. SMITH
of Oregon, Mr. DASCHLE, Mr. LEAHY,
Mr. BINGAMAN, Mr. LUGAR, Mrs. FEIN-
STEIN, Mr. DORGAN, Mr. KERRY, Mr.
KENNEDY, Mr. LIEBERMAN, Mrs. CLIN-
TON, Mr. WELLSTONE, Mr. DEWINE,
Mr. BIDEN, Mr. ROCKEFELLER, Mr.
LEVIN, Mr. CORZINE, Mr. SPECTER, Mr.
TORRICELLI, Mr. GRAHAM, and Ms.
SNOWE):

S. Res. 119. A resolution combating the
Global AIDS pandemic; to the Committee on
Foreign Relations.

By Mr. DASCHLE (for himself and Mr.
LoTT):

S. Res. 120. A resolution relative to the or-
ganization of the Senate; considered and

agreed to.
By Mr. KERRY (for himself, Ms.
SNOWE, Mr. HOLLINGS, Mr. MCCAIN,
Mr. BIDEN, Mr. SARBANES, Mrs.
BOXER, Mr. KENNEDY, and Mr. FEIN-
GOLD):

S. Res. 121. A resolution expressing the
sense of the Senate regarding the policy of
the United States at the 53rd Annual Meet-
ing of the International Whaling Commis-
sion; to the Committee on Foreign Rela-
tions.

By Mr. MCCONNELL (for himself and
Mr. LEAHY):

S. Res. 122. A resolution relating to the
transfer of Slobodan Milosevic to the Inter-
national Criminal Tribunal for Yugoslavia,
and for other purposes; to the Committee on
Foreign Relations.

By Mr. KERRY (for himself and Mr.
BOND):

S. Res. 123. A resolution amending the
Standing Rules of the Senate to change the
name of the Committee on Small Business to
the “Committee on Small Business and En-
trepreneurship’’; considered and agreed to.

By Mr. KENNEDY (for himself and Mr.
BROWNBACK):

S. Con. Res. 57. A concurrent resolution
recognizing the Hebrew Immigrant Aid Soci-
ety; to the Committee on the Judiciary.
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By Mr. AKAKA (for himself and Mr.
INOUYE):

S. Con. Res. 58. A concurrent resolution ex-
pressing support for the tenth annual meet-
ing of the Asia Pacific Parliamentary
Forum; to the Committee on Foreign Rela-
tions.

————————

ADDITIONAL COSPONSORS

S. 170
At the request of Mr. REID, the name
of the Senator from South Carolina
(Mr. HOLLINGS) was added as a cospon-
sor of S. 170, a bill to amend title 10,
United States Code, to permit retired
members of the Armed Forces who
have a service-connected disability to
receive both military retired pay by
reason of their years of military serv-
ice and disability compensation from
the Department of Veterans Affairs for
their disability.
S. 351
At the request of Ms. COLLINS, the
name of the Senator from Rhode Island
(Mr. CHAFEE) was added as a cosponsor
of S. 3561, a bill to amend the Solid
Waste Disposal Act to reduce the quan-
tity of mercury in the environment by
limiting use of mercury fever ther-
mometers and improving collection, re-
cycling, and disposal of mercury, and
for other purposes.
S. 486
At the request of Mr. LEAHY, the
name of the Senator from Rhode Island
(Mr. REED) was added as a cosponsor of
S. 486, a bill to reduce the risk that in-
nocent persons may be executed, and
for other purposes.
S. 489
At the request of Mr. GREGG, the
name of the Senator from Arkansas
(Mr. HUTCHINSON) was added as a co-
sponsor of S. 489, a bill to amend the
Family and Medical Leave Act of 1993
to clarify the Act, and for other pur-
poses.
S. 497
At the request of Mr. LEAHY, the
name of the Senator from New York
(Mrs. CLINTON) was added as a cospon-
sor of S. 497, a bill to express the sense
of Congress that the Department of De-
fense should field currently available
weapons, other technologies, tactics
and operational concepts that provide
suitable alternatives to anti-personnel
mines and mixed anti-tank mine sys-
tems and that the United States should
end its use of such mines and join the
Convention on the Prohibition of Anti-
Personnel Mines as soon as possible, to
expand support for mine action pro-
grams including mine victim assist-
ance, and for other purposes.
S. 530
At the request of Mr. GRASSLEY, the
name of the Senator from North Caro-
lina (Mr. HELMS) was added as a co-
sponsor of S. 530, a bill to amend the
Internal Revenue Code of 1986 to pro-
vide a 5-year extension of the credit for
producing electricity from wind.
S. 532
At the request of Mr. DORGAN, the
name of the Senator from Minnesota
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(Mr. DAYTON) was added as a cosponsor
of S. 532, a bill to amend the Federal
Insecticide, Fungicide, and Rodenticide
Act to permit a State to register a Ca-
nadian pesticide for distribution and
use within that State.
S. 562
At the request of Mr. REID, the name
of the Senator from Nevada (Mr. EN-
SIGN) was added as a cosponsor of S.
562, a bill to amend the Immigration
and Nationality Act with respect to
the record of admission for permanent
residence in the case of certain aliens.
S. 611
At the request of Ms. MIKULSKI, the
name of the Senator from Arkansas
(Mrs. LINCOLN) was added as a cospon-
sor of S. 611, a bill to amend title II of
the Social Security Act to provide that
the reduction in social security bene-
fits which are required in the case of
spouses and surviving spouses who are
also receiving certain Government pen-
sions shall be equal to the amount by
which two-thirds of the total amount
of the combined monthly benefit (be-
fore reduction) and monthly pension
exceeds $1,200, adjusted for inflation.
S. 624
At the request of Mr. GREGG, the
name of the Senator from Arkansas
(Mr. HUTCHINSON) was added as a co-
sponsor of S. 624, a bill to amend the
Fair Labor standards Act of 1938 to pro-
vide to private sector employees the
same opportunities for time-and-a-half
compensatory time off and biweekly
work programs as Federal employees
currently enjoy to help balance the de-
mands and needs of work and family,
to clarify the provisions relating to ex-
emptions of certain professionals from
minimum wage and overtime require-
ments of the Fair Labor Standards Act
of 1938, and for other purposes.
S. 756
At the request of Mr. GRASSLEY, the
names of the Senator from North Caro-
lina (Mr. HELMS) and the Senator from
Oregon (Mr. SMITH) were added as co-
sponsors of S. 756, a bill to amend the
Internal Revenue Code of 1986 to extend
and modify the credit for electricity
produced from biomass, and for other
purposes.
S. 799
At the request of Mr. DoDD, his name
was added as a cosponsor of S. 799, a
bill to prohibit the use of racial and
other discriminatory profiling in con-
nection with searches and detentions of
individuals by the United States Cus-
toms Service personnel, and for other
purposes.
S. 847
At the request of Mr. DAYTON, the
names of the Senator from Georgia
(Mr. CLELAND) and the Senator from
Georgia (Mr. MILLER) were added as co-
sponsors of S. 847, a bill to impose tar-
iff-rate quotas on certain casein and
milk protein concentrates.
S. 860
At the request of Mr. GRASSLEY, the
name of the Senator from Georgia (Mr.
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CLELAND) was added as a cosponsor of
S. 860, a bill to amend the Internal
Revenue Code of 1986 to provide for the
treatment of certain expenses of rural
letter carriers.

S. 866

At the request of Mr. REID, the
names of the Senator from Ohio (Mr.
DEWINE) and the Senator from Arkan-
sas (Mrs. LINCOLN) were added as co-
sponsors of S. 866, a bill to amend the
Public Health Service Act to provide
for a national media campaign to re-
duce and prevent underage drinking in
the United States.

S. 952

At the request of Mr. GREGG, the
name of the Senator from Georgia (Mr.
CLELAND) was added as a cosponsor of
S. 952, a bill to provide collective bar-
gaining rights for public safety officers
employed by States or their political
subdivisions.

S. 989

At the request of Mr. FEINGOLD, the
name of the Senator from Maryland
(Ms. MIKULSKI) was added as a cospon-
sor of S. 989, a bill to prohibit racial
profiling. At the request of Mr. DODD,
his name was added as a cosponsor of
S. 989, supra.

At the request of Mr. DODD, his name
was added as a cosponsor of S. 989,
supra.

S. 999

At the request of Mr. BINGAMAN, the
names of the Senator from New Hamp-
shire (Mr. SMITH) and the Senator from
Colorado (Mr. ALLARD) were added as
cosponsors of S. 999, a bill to amend
title 10, United States Code, to provide
for a Korea Defense Service Medal to
be issued to members of the Armed
Forces who participated in operations
in Korea after the end of the Korean
War.

S. 1017

At the request of Mr. DODD, the name
of the Senator from Minnesota (Mr.
DAYTON) was added as a cosponsor of S.
1017, a bill to provide the people of
Cuba with access to food and medicines
from the United States, to ease restric-
tions on travel to Cuba, to provide
scholarships for certain Cuban nation-
als, and for other purposes.

S. 1030

At the request of Mr. CONRAD, the
name of the Senator from Maine (Ms.
SNOWE) was added as a cosponsor of S.
1030, a bill to improve health care in
rural areas by amending title XVIII of
the Social Security Act and the Public
Health Service Act, and for other pur-
poses.

S. 1037

At the request of Mrs. HUTCHISON, the
name of the Senator from Mississippi
(Mr. LoTT) was added as a cosponsor of
S. 1037, a bill to amend title 10, United
States Code, to authorize disability re-
tirement to be granted posthumously
for members of the Armed Forces who
die in the line of duty while on active
duty, and for other purposes.
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S. 1058
At the request of Mr. DAYTON, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 1058, a bill to amend the
Internal Revenue Code of 1986 to pro-
vide tax relief for farmers and the pro-
ducers of biodiesel, and for other pur-
poses.
S. 1083
At the request of Ms. MIKULSKI, the
name of the Senator from Nevada (Mr.
REID) was added as a cosponsor of S.
1083, a bill to amend title XVIII of the
Social Security Act to exclude clinical
social worker services from coverage
under the medicare skilled nursing fa-
cility prospective payment system.
S. 1104
At the request of Mr. GRAHAM, the
name of the Senator from Ohio (Mr.
DEWINE) was added as a cosponsor of S.
1104, a bill to establish objectives for
negotiating, and procedures for, imple-
menting certain trade agreements.
S. 1134
At the request of Mr. LIEBERMAN, the
name of the Senator from New Mexico
(Mr. DOMENICI) was added as a cospon-
sor of S. 1134, a bill to amend the Inter-
nal Revenue Code of 1986 to modify the
rules applicable to qualified small busi-
ness stock.
S.J. RES. 7
At the request of Mr. HATCH, the
name of the Senator from Colorado
(Mr. CAMPBELL) was added as a cospon-
sor of S.J.Res. 7, a joint resolution pro-
posing an amendment to the Constitu-
tion of the United States authorizing
Congress to prohibit the physical dese-
cration of the flag of the United States.
S. RES. 71
At the request of Mr. HARKIN, the
names of the Senator from Connecticut
(Mr. DoDD) and the Senator from North
Dakota (Mr. CONRAD) were added as co-
sponsors of S. Res. 71, a resolution ex-
pressing the sense of the Senate re-
garding the need to preserve six day
mail delivery.
S. RES. 109
At the request of Mr. REID, the name
of the Senator from Delaware (Mr.
BIDEN) was added as a cosponsor of S.
Res. 109, a resolution designating the
second Sunday in the month of Decem-
ber as ‘‘National Children’s Memorial
Day’”’ and the last Friday in the month
of April as ‘‘Children’s Memorial Flag
Day.”
S. CON. RES. 45
At the request of Mr. FITZGERALD,
the name of the Senator from Iowa
(Mr. HARKIN) was added as a cosponsor
of S. Con. Res. 45, a concurrent resolu-
tion expressing the sense of Congress
that the Humane Methods of Slaughter
Act of 1958 should be fully enforced so
as to prevent needless suffering of ani-
mals.
S. CON. RES. 53
At the request of Mr. JOHNSON, his
name was added as a cosponsor of S.
Con. Res. 53, concurrent resolution en-
couraging the development of strate-
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gies to reduce hunger and poverty, and
to promote free market economies and
democratic institutions, in sub-Saha-
ran Africa.

At the request of Mr. HAGEL, the
names of the Senator from Minnesota
(Mr. WELLSTONE), the Senator from
Michigan (Ms. STABENOW), the Senator
from Maryland (Mr. SARBANES) and the
Senator from Nebraska (Mr. NELSON)
were added as cosponsors of S. Con.
Res. 53, supra.

At the request of Mr. HAGEL, the
names of the Senator from Minnesota
(Mr. WELLSTONE), the Senator from
Michigan (Ms. STABENOW), the Senator
from Maryland (Mr. SARBANES) and the
Senator from Nebraska (Mr. NELSON)
were added as cosponsors of S. Con.
Res. 53, supra.

AMENDMENT NO. 821

At the request of Mr. ALLARD, the
names of the Senator from New Hamp-
shire (Mr. GREGG), the Senator from
Idaho (Mr. CRAIG) , the Senator from
Oklahoma (Mr. NICKLES) , the Senator
from Virginia (Mr. ALLEN), the Senator
from Oklahoma (Mr. INHOFE), the Sen-
ator from New Hampshire (Mr. SMITH),
the Senator from Texas (Mr. GRAMM),
the Senator from Maine (Ms. COLLINS),
the Senator from Alabama (Mr. SES-
SIONS), the Senator from Wyoming (Mr.
ENzI) and the Senator from Colorado
(Mr. CAMPBELL) were added as cospon-
sors of amendment No. 821 proposed to
S. 1052, a bill to amend the Public
Health Service Act and the Employee
Retirement Income Security Act of
1974 to protect consumers in managed
care plans and other health coverage.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. HATCH (for himself, Mr.
FEINGOLD, Mr. GRASSLEY, Mr.
LEAHY, Mr. WARNER, Mr.
BREAUX, Mr. BURNS, Mr. REID,
Mr. CRAIG, Mr. TORRICELLI, Mr.

BENNETT, Ms. Snowe, Mr.
DEWINE, Mr. THOMAS, and Mr.
HUTCHINSON):

S. 1140. A bill to amend chapter 1 of
title 9, United States Code, to provide
for greater fairness in the arbitration
process relating to motor vehicle fran-
chise contracts; to the Committee on
the Judiciary.

Mr. HATCH. Mr. President, I rise
today to introduce S. 1140, ““The Motor
Vehicle Franchise Contract Arbitra-
tion Fairness Act of 2001.”” I am pleased
to be joined in cosponsorship of this
legislation by Senators FEINGOLD,
GRASSLEY, LEAHY, WARNER, BREAUX,
BURNS, REID, CRAIG, TORRICELLI, BEN-
NETT, SNOWE, DEWINE, THOMAS, and
HUTCHINSON. Our bill is intended to
allow automobile dealers their day in
court when they have disputes with the
manufacturers.

As automobile dealers throughout
Utah have pointed out to me, the
motor vehicle dealer contract often in-
cludes mandatory arbitration clauses,
and they also point out their unequal
bargaining power. This is usually the
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result of various factors, including the
manufacturers’ discretion to allocate
vehicle inventory and control on the
timing of delivery. Manufacturers can,
thus, determine the dealer’s financial
future with the allocation of the best-
selling models. Manufacturers can also
exercise leverage over the flow of rev-
enue to dealers, such as warranty pay-
ments. Manufacturers can limit deal-
ers’ rights to transfer ownership or
control of the business, even to family
members. And manufacturers have
tried, arbitrarily, to take businesses
away from dealers without cause.

I recognize the efficiencies of manda-
tory arbitration clauses in general, but
the specific circumstances in the man-
ufacturer-dealer relationship justifies
this widely-supported bipartisan pro-
posal. It is worthy to note that Con-
gress in 1956 enacted the Automobile
Dealer Day in Court Act, which pro-
vided a small business dealer in limited
circumstances the right to proceed in
Federal court when faced with abuses
by manufacturers. And State legisla-
tures have enacted significant protec-
tions for auto dealers.

S. 1140 amends Title 9 of the U.S.
Code and make arbitration of disputes
in motor vehicle franchise contracts
optional. This would allow dealers to
opt voluntarily for arbitration or use
procedures and remedies available
under State law, such as state-estab-
lished administrative boards specifi-
cally established to resolve dealer/man-
ufacturer disputes.

I must note that this legislation is
extremely narrow and affects only the
unique relationship between small
business auto dealers and motor vehi-
cle manufacturers, which is strictly
governed by State law. This legislation
is necessary to protect the States’ in-
terest in regulating the motor vehicle
dealer/manufacturer relationship.

All States, except for Alaska, have
enacted laws specifically designed to
regulate the economic relationship be-
tween motor vehicle dealers and manu-
facturers to prevent unfair manufac-
turer contract terms and practices. In
most States, including my home State
of Utah, effective State administrative
forums already exist to handle dealer/
manufacturer disputes outside of the
court system. Indeed, in the majority
of States, a special State agency or
forum is charged with administering
and enforcing motor vehicle franchise
law. These State forums provide an in-
expensive, speedy, and non-judicial res-
olution of disputes.

I urge my colleagues to support this
worthwhile legislation.

I 